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IN GENERAL. 



BOOK i. 

DEFINITIONS, WITH PRELIMINAftY 
OBSERVATIONS. 



CHAPTER I. 

Explanation of the Terms Obligation, Agreement, and 
Contract. 

i . An ohligatim is a moral tie; by which a person is held Obligation. 
to do or to suffer some thing. In this Ivide sense, it is syno- & li 6. 5. 
tiymou^ with £/fi/y. P0th.ObUu 

The tie is that of natural la^ and equity only, or of posi- 
tive institutions. That of equity alone, soUus aquitatis vin- 
culum, constitutes a natural but imperfect obligation^ 

A perfect civil obligation, or personal engagement, is a tie Engagcmcut, 
of law, vinculum juris,* which binds one person towards ^**^***'« 
another, according to the institutions of the country, to give, PotLobit' 
to do, or not to do some things 

Every obligation on the one side, whether to give or to Right, 
perform some thing, implies an opposite rigAf to demand £r«fc. s.i.j?. 
execution of it. What is a burden on the one part, is a right •'* ^' ^' ^ 
on the other. These two things, an obligation and a per- 

* Juris vinculom, quo necessitate astringimur rei alicujns solvends 
secundum nostrse civitatis jura. Inst, 

B 
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Agreement. 

DomaL 1.1. 1. 
Dig. 2. 14. 1. 
ComyUf Dig. !• 
Path.ObLS. 



Contract. 

C. C. 1101. 
Path, ObL 3. 



B2. Com. 2. 3(1. 9, 
Comyji,Dig. 1. 
Ertk. 3. 1. 16. 



Obliged. 



Obligee. 

J^oUicitadon. 

JHg.50.1i.S. 
Grot. 2.11.3. 
P. J. 3. 3. 109. 

EnK 3. 3. 88. 



StipiditioB. 



8onal rights ^Uvhys go together; there is no conceiving a 
person bound to do a thing, if there be none who can require 
it of him, or at least accept his performance of it. 

2. ^n agreement, convention^ compact, or accord, is the 
consent of two or more persons concurring to form, to mo- 
dify, or to rescind an engagement between them.* It is an 
aggregation of minds : where two or more minds are united 
in a thing done or to be done, or where a mutual assent is 
given to do or not to do a particular act. The terns is a 
general one, comprising all matters upon which men, iR^ho 
transact affairs togedier, ' consent towards one another. It 
comprehends die convention or pact by which one of the 
parties alone engages himself towards the other. 

3. Such a voluntary agreement, the object of which is to 
form a personal engagement, and by which one or more per^* 
sons do accordingly promise and engage towards one or 
more persons, to give, to do, or not to do, some thing, is a 
contract. It is defined in English law, an agreement, upon 
sufficient consideration, to do, or not to do, a particular 
thing : and in the jurisprudence of Scotland, the voluntary 
agreement of two or more persons, by which some thing is 
to be given or performed on the one part, for a consider 
ration, either present or future, on the other. 

The person, who is bound by obligation to give or per* 
form the thing, is termed the obligor, obligant, granter, pro* 
miser, or debtor. The one, towards whom he is bound, is the 
obligee, receiver, grantee, stipulator, or creditor, 

4. Pollicitation, in the Roman law, is a naked promise or 
offerf on the one part unaccepted on the other; and there* 
fore not obligatory, nor constituting an engagement. 

However, acceptance may be presumed, if no burden be 
implied. But, where the offer implies some tfamg to be 
done by the other party, it is not binding on the offerer until 
it be accepted on the other part with its limitations. 

5. Stipulation is an exacted promise, framed in express 



* Et est pactio duornm plariamye in idem plaGitam consensus; Dig* 
t Pactum est duonim consensus atque conventio. PolUcitatio v«ro 
of&v€Dtis solius promissum. D^. * 
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terms^ and constituting an engagement, tn the Roman law^ it 
was an agreement expressed by prescribed words : a verbal ^w*- * ^^* 
obligation contracted by a question apd an answer, ^n mo- P. F. 3. 3. 35 
dem acceptation, it consists in die making of terms whereby ijon, * 
one causes another to bind himself towards him, to give, to 
perform, or to abstain from doing some thing. 

6. Agreements or conventions comprise both contracts Pact* 
and pads. A pact, in a limited acceptation, is an agree- P. F. 3.3.13. 
ment di£ferent from any denominated contract, and having 
no cause in an inchoate perfwrnance on either side. If one • . 
of the parties have executed his part, it becomes a contract 
(an innominate one, ^ 36.) and is binding on the other. Else 
it is a naked pact, nudum pactum, and by the Civil law not 
obligatory on either. But every pact, containing nothing 
Unlawful, is, in strict piopriety, and by the Canon law, which Cofnui ett,c., 
in this respect is followed, for the most part, in modern juris- ^ ' 
prudence, a convention or agreement, for the non-perform-^ 
ance of which redress may be sought at law. 

Whether the contract be nominate or innominate, § S6. £nfc. 3. i. 35. 
«very lawful engagement is equally obligatory on both par- 
ties, so that neither can singly rescind it, though the one 
have, and the other have not, performed his part. 

In the English law any degree of reciprocity will prevent Com. C<mu i. i. 
the pact or promise from bebg nude. If any thing, however 
trifling, were done, or to be done or given, for the thing pro- 
mised, the verbal promise would be a valid contract, and 
binding upon die parties. And a written contracf*^ is deem- 
ed to import a consideration. 

But to induce a court of equity in England to enforce the Newl Cont.^, 
specific performance of any agreement, it must be supported 
by a sufficient consideration. 

7. The mutual or reciprocal thing, which is the cause or Consideration. 
<inotive of the engagement, is called the consideratiotu <^<^< C^"^* i* ^- 

* Under seal: one in writing widiout seal is an agreement hj parol im 
the English law. § 39. 
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CHAPTER 11. 



Oliiigatioiitf, 
either natural, 
or adventiliouf ; 

PU/.3.4.3. 



either natural, 
or civil ; 
Potk. ObL 175. 

nierei^ natural ; 

PoiL Oi>L 192, 

&C. / 



Enk.^1,4, 



purely civil, 
Foth. OhU 174. 



and imperfect. 
Path. ObL 197. 



Barb. Ml Grot. 
». 11. 3. 



«)r mix! and 
perfect j 

P. jP. 3. 3. 6. 



Kr$h.3 1.5. 

cither pure and 
•irople, 

Erth 3.1.6. 



Distinct Sorts of Obligation. 

B. Obligations are either natural or adventitious. 
Natural obligations, here intended, are those which arise 
from the very nature of man. Adventitious obligations are 
those which are contracted through some huouai act; and by 
consent, whether tacit or express. 

9. Obligations are perfect cv imperfect. They are both 
natural and civil; or merely natural, or purely civil. 

A merely natural obligation is one binding only io cod- 
science^. It is a tie of simple equity or natural law; § 1 . It 
gives no right of exacting performance; but pr eclude sjrecall 
if performed. Such obligations arise either from the nature 
of some engagement, or from the condition of the person. 
A debt; for which the written instrument is informal, and 
one, contracted by a minor m adolescence; are instances. • 

An obligation purelif civil is a simple tie of law without 
any foundation in equity. It is not binding in conscience : 
nor does it take effect, if tlie exception, by which it is per* 
petually opposed, can be shown. An extorted engagement 
is an example. 

Both are impeifeet obligations. But, as distinguished 
from these, an imperfect obligation, strictly so called, is a 
mere conscientious tie, vinculum pudoris: such as gratitude, 
eluirity, &c. It gives no right to any person to exact per- 
formance: that is to say, no perfect one, but an imperfeet 
riglU answering to the imperfect obligation^ 

Mixt obligations, being both natural and civil, are full and 
perfect; § 1 : and may be enforced, and fulfilment of theaiy 
or a satisfaction, be required, by the person who has the cor- 
responding perfect right. They are the only proper obliga- • 
tions: for he alone is truly bound, from whom, however 
unwAling, a performance can be exacted. 

10. Obligations are either pure and simple or conditional: 
and with or without a term or day. 
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A pare and' simple obligation is one to T/vhich neithier a Poth, ObL 176, 
term, nor a condition, is annexed : performance of it may be 
exacted immediately. It is unincumbered with conditions, 
whether the condition have been accomplished, or none were 
aniiexed to the engagement. In a stricter sense, it is an ob- 
Kgation without modification of any sort. It is an absolute and absolute, 
engagement: and the person, who biqids hi^nself by it, does ^"/* s* 8. i. 
so absolutely and without reserve. 

A conditional obligation is one which is made to depend o' conditional ; 
on an uncertain event: whether suspended until the future p'^^' ^QL?\ug 
occurrence of it; or ceasing when it does happen. It is ^n & 202. 
obligation granted under a condition, the existence of which ^' ■ * * * 
is uncertain. ^ 0,0, 

An engagement may be contracted with qr without a term or ito a term { 
fixt for the fulfilment of it; § 26, Obligations to, a day are Poth. ObLZiT. 
those which are deferred to a determinate day. Thp en- Ersk.t,3.6. 
gagenient iis properly binding from the very date of it, be- 
cause it is certain, that the day will exist : but its execution 
is suspended until the term be elapsed^ If the day may pps- Enh. 1. 3. r, 
sibly never exist, the engagement, though in fortn pf words 
it be to a certain day, is truly conditional : because all uncerr, 
tain events are of the nature of conditions. 

11. The subject matter of an engagement is either to give 
a thing, or to do or forbear an act. 

Obligations are then either for giving^ or for doing> (or either for giving 
for abstaining from doing,) some thing * fci^ing^n^cT; 

The obligation of giving a thing may be specifically and pf^. 50. 16. x 
precisely enforced, if the thing be forthcoming, by putting ^^^- ^^' ^^^* 
the party in possession of it. Perfonnance of an obligation 
tb do, or not to do, a particular act, not consisting in delivery 
of a thing, may not be exactly compelled: but non-perform- 
ance of it converts the engagement into an obligation tq 
make satisfaction or pay damages. 

/12. An obligation is for. a thing certain, or for one uncerr 
tain, or for an indeterminate thmg of a kind certain. 
. A thing certain is determinate as to its essence^ quality, either liquidate. 
and quantity. For that is certain and determinate, concern- 5^- ^'}^' ^• 

^ . '^ Path, Obi 179. 

* Stipdatioaum, quasdam m dando, quaedam in facien4o. Dig. 
M3 
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Dig. BO, 16. 3. 
Path. ObL 179. 



either specific, 
or indetermi- 
nate; 

Poth. Obi IBO 
&283. 



either alterna- 
tiv«. 

Path. Obi, 24,5. 
or single ; 



cither joint, or 
several, or soli- 
dary; 

Poth. ObL 258 
^961. 
C.C. 1200. 



€.C. U97* 



Poth, Obi ^59, 
Mv,onPoth.^Q7. 



ing vhich it does appear i/vhat it is, how much, and of what 
sort. For example, a sum of money^ a specific quantity of 
com, an individual article. Such an obligation is said to be 
liquid or liquidate. 

A thing is uncertain f which is yet undetermined: that is, 
concerning which it does not appear what, how much, and 
of what kind it is. For instance, damages unassessed. Sucli 
an obligation is said to be unliquidated: and every ei^age- 
ment that consists in doing or forbearing some act, is of this 
sort; for it is resolvable into an obligation of damages. 
§11. 

An indeterminate thing of a determinate kind is one, of 
which the kind, wherein the individual thing i3 to betaken, is 
ascertained, but the individual, which is the subject, is yet 
unselected. An obligation relative to such a thing is the op- 
posite of one for a specific and individual article. 

IS. Obligations are either alternative or single. An ai- 
ternatite obligation is that by which a party is bound to give 
or to do one of two or more things, so as by giving or per- 
forming one of them; he may be acquitted of all* A single 
and peremptory obligation is one which is confined to a sole 
thing or act, to be given or performed, as the only means of 
fulfilling the engagement. 

14. An obligation may he joint; or it may be several; or 
it may he joint and several relatively either to parties promis- 
ing or to those stipulating. 

An engagement, which concerns the particular and sepa- 
rate interest of a contracting party is several. One, in which 
two or more persons concur as parties on the same side, for 
a common interest, i^joinl. 

If all the obligors be bound for the whole subject of the 
engagement; but so as performance by any one of them 
shall be a discharge to the rest, the obligation is joint and 
several on the part of the promisers. If the whole subject 
be promised to all the stipulators^ but so as fulfilment towards 
any one of them shall discharge the promiser towards all, 
the obligation is joitit and several in relation to the stipulai> 
tors. Such an obligation is in either case termed solidary. 

In general, by the Civil law> when an engagement is con- 
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tracted for one and the same thing towards two or more 
persons, or concurrently by two or more, whether by a single 
act and instrument or by several, each obligee is creditor for 
his respective part, and each obligor is debtor for his parti- 
cular portion only; that is, the obligations are several; unless 
the engagement be incapable of fulfilment in separate parts, 
or unless 2i joint obligation or an engagement in solidity be 
specially stipulated. 

. In the English law a general obligation in favour of several ^^ on PotL 
persons is ^ joint obligation to them all, unless the nature of ^'*** 
the subject or the particular expressions lead to a different 
conclusion. And an obligation contracted generally by\>.$2» 
several persons is 2i joint obligation, unless the nature of the 
subject induce a different construction and render it several 
in respect of the separate interests of the parties contracting 
the engagement. 

A joint obligation is essentially different from a solidary j^, # 
or joint and several one. Performance of a joint obligation // 
cannot be demanded from each and any of the debtors indi- / 
vidually, but from all conjointly ; nor by each and any of the 
creditors singly, but by all concurrently. 

15. Obligations are divisible or indivisible. A divisible either divisibl«» 
obligation is one which may be divided; that is, which has <>' in**'^**^^*® i 
for its object a thing or an act susceptible of division in deli- p^h!obL'^7. 
very or . execution, either materially or intellectually. An C.C. 1217. 
indivisible obligation has for its object a thing or an act not 
susceptible of division, or naturally divisible, but considered 
ja the obligation in a view which renders it unsusceptible of 
a partial execution. 

When several persons are liable for their respective anjd 
separate parts, or are creditors for their respective portions, 
of a joint obligation, whether so .contracted, § 14; or be- 
coming such by devolving on them as the heirs of the con- 
tracting party in a several obligation, a case which may occur 
under the Hindu as under the Roman law, the obligation, 
})eing a divisible one, may be fulfilled in separate parts. Ev. on Path, 
But, if it be indivisible by the nature of the subject or the 
view in v^hich it is considered in the engagement, the partial 
execution of it cannot take place* 

iB4 
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either principd, i6. Obligations are principal or accessory; and are so 
"^'^ ' relatively to the thing or to the person. 

Poih. ObU 182. That, which constitutes the chief object of the engage- 
ment contracted between the parties, is the principal obli^ 
gation: as, in sale, the delivery of the article sold. An obli- 
gation, which is but a consequence and dependency of the 
prmcipal one, is accessory: as, in sale, the conservation of 
the article sold, until it be delivered. 

n. 186. '' With reference to the person, a principal obligation is 
that of the party who binds himself on his own account and 
not for another. An accessory obligation is that of a person 
who binds himself on account of another; for example^ a 
surety. 

cither primary, 17. Obligations are primflfry or iecowda/y; or, referring to 

or sfecoadary ; ^jj^ chief sort of secondary ones, are with or without a penal 
engagement. 

Toik. ObL 185. A primary obligation is one contracted in the first in- 
stance on its own account. It is the principal one. § 1 6. 
A secondary obligation is contracted in case of non-per- 

Jb» 184. formance of the primary one. It is of two sorts; by special 

agreement, or by operation of law: arising from a particular 
clause, or resulting as a natural consequence, of the primary 
engagement. 

penal, A special clause, by which the contracting party binds 

P ^^^^|'i7Q himself to give or do some thing, if he do not fulfil the pri- 
mary engagement, is called a pena/ c/aus^; and the obligation 
arising from it, is ix penal obligation -j and is accessory to the 
principal one, § l6; being contracted to assure the execu- 
tion of that engagement. It differs from the alternative 
obligation, § 13 ; iii which both objects in the alternative are 
principal and primary. For the penalty is secondary ; and 
cannot be demanded nor tendered, at the option of one 
party, instead of a specific performance of the engagement. 

▼icarjous, or Secondary obligations are also subdivided as succeeding 

^^'''^^J^ ! «^ ^^ acceding to the primary one. ' That, into which a primary 
one is entirely converted, is put in its place or stead. Tt is 
SL vicarious obligation. That, which accedes to the primary 
one, without supplying its place, is subsidiary: as interest 
for delay of payment. 
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18. Obligations are either conventional or obediential. either conven- 
Conventional obligations are those which are created by en"^i'°'° '' 
actual agreement, and consent of parties tacit or express. 

Obediential are such as result from positive institutions or ^«fe. 3. i. 9. 

C C 1370 

natural equity, without the intervention of an actual agree- 
ment or the assent of either party. 

It was universally held by the Roman lawyers, that all Jnst. 3. 14. s, 
proper obligations must be grounded on some anterior cause : ^' 
1st, express contract or covenant; 2d, some thing resembling 
a contract, or some act raising an obligation without express 
covenant; 3d, delinquency ormalefeasance; 4th, something 
resembling delinquency : to which, however, must be added, 
5thly, natural and positive law, which is the immediate and 
only cause of certain obligations. Some engagements or Poth. Obi t & 
obligations spring then from the sole authority of the law: ^^i^^f^Puf.^. 
^hile others arise from the personal act of him who becomes 13. 5. 
bound. The first are engagements involuntarily formed: / 
such as those between the owners of contiguous houses. 
The rest are in ope sense voluntary as resulting from the 
voluntary acts of the person who thereby becomes bound; 
i^hether acts similar to contracts as being lawful, but differ- Vinn. m Inst. 
ing from contracts because no convention intervened; or p^'Qf,i ^^^ 
acts of delinquency, or similar to delinquency, being some- 
thing criminal or reprehensible, which causes a wrong to Ertk, 3. 1. 13. 
another person, who is to be therefore indemnified by repa- 
ration of the damage suffered through the wrong. 

19* Obligations are mutual i^nd reciprocal, or non-recipro- either recipro. 
cal. Reciprocal or mutpial obligations are those which ^*Jj^J "<***-'*<^'- 
answer to each other: so that each party is bound towards pti/. 3.4. 9, 
the other to perform some thing. 

Mutual obligations are entirely or unequally reciprocal. 
They are entirely reciprocal, when each of the parties is 
bound towards the other, with like force, to give or to do the 
same thing, or a thing deemed equivalent. 

They are unequally reciprocal when the correspondent 
obligations are dissimilar in their nature, and the strength of 
one tie is less than that of the other: or when the acts or 
things to be mutually performed or given are neither the same 
«or equivalent. 
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Obligations non-reciprocal scarcely can exist between 
man and man : an imperfect obligation, answering to a per- 
fect one, bebg considered as unequally reciprocal. But, 
treating of perfect obligations only, § 1. an engagement is 
non-reciprocal when one party is bound by a legal tie to- 
wards another^ who is not so bound towards him for any act 
or thing. 



CHAPTER m. 

Condilions* 



QO. A.conrftV207ta/o&2fga^2o;i, which is one either suspended 
or determinable by a condition yet unaccomplished, § 10. 
varies according to the nature of the condition. 
Condition ; -^ condition is the case of a future uncertain event, which 

Path. ObU 199. may or may not happen ; and upon which the obligation is 
made to depend. § 10. It is a clause added to the stipula- 
tion, of which the force and effect is by it attached to some 
Jtut 3. 16.4. event dependent upon the human will or upon chance. Its 
Puf. 3. 8. 2. effect, when accomplished, is that of perfecting the engage- 
ment which had reference to it; or of putting an end to such 

An*o* on JPw. 3. ,, , . ^ . . 

8. 2. 2. engagement ; or of modifyuig it. 

either positiFe, 21. A condition is either positive or negative; consisting 

or negative; j^ ^jjg ^.^se of the occurrence or non-occurrence of the event 
contemplated. 

S2. It is either precedent or subsequent: precedent, if the 
obligation granted under the condition be suspended by it 
until its accomplishment : subsequent, if it were added to 
make the obligation cease when it is accomplished. 

Pt.onC.C.3.3. If the agreement bear, that the obligation shall not pre* 
* ' * ^ ' sently have effect but remain inoperative until the event be 
certain, the condition is precedent and suspensive; and the 
conditional obligation is termed a suspensive one. If it bear, 
that the obligation shall have present operation and effect, 
but cease upon a certain event, that is a subsequent and reso' 
lutory condition; and the conditional obligation^ is called a 

v.. . /S . . ^-^ . ' - .-^ ; -; " 
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either prece- 
dent, or subse- 
quent ; 
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^resolutory one. A eonditian precedent mu&t happen; or be £L Com. 2. io.«» 
/ performed, , befor e the engagement take eflfect. Conditions 
J subsequent are those^ by the failure or non-performance of 
[ which an engagement m force may cease and be defeated. 
V A third sort of condition neither suspends nor resoWes an Dom.tA,iA.^. 
obligation, but modifies it. For example, a clause to lower 8."5/ ^ ''* 
the rent of a house, if certain furniture be not delivered to ^'^^ ^^^* i- 
the tenailt. However, an engagement subject to such mo- 
dification is reducible to one or other of the sorts of obliga- 
tions before mentioned. 

23. Conditions are distkiguished as potsible or impossible, possjbte or im- 
Possible conditions are those, which depend on an event ^*" ®' 
which may happen physicaUy or moraUy. An impossible 
condition is either physically or morally so : that which is A* $5. 
prohibited by law being deemed morally impossible. 

An impossible condition, being a precedent and positive ^i* ^ ^* i« 
one, renders null the engagement which depends on it. As £^k. 3. 3. as. 
an obligation to perform impossible acts is null; so are 
thoise granted under an impossible condition : for die addi- 
tion of a condition which cannot exist shows, that the parties 
did not seriously intend an engagement. But, if the condi- Path. Obi 204. 
/ tion concenBng the performance of an impossible act be ^* *'* ' ^ ' 
' negative, the obligation is single and valid : for a condition 
not to do a thing impossible, does not defeat the engagement 
contracted under that condition. Neither does an impossi- 
ble condition subsequent annul an engagement, but converts 
it into a single or simple obligation : for, the resolutory con- 
dition being void, the obligation subsists continually. 

A condition for abstainmg from an act immoral or illegal, Barb, on Puf. 
and consequently deemed, moraUy speaking, impossible, has ^ ^' ^p^t 004 
been considered to render the engagement null : because a 
stipulation for refraining from that which the party is already 
bound to abstain from, Bavours of extortion. Nevertheless 
it may be valid, as naturally it is, if contracted with good 
faith. 

24. A possible condition, whether precedent or subse- either casual, 

quent, or effecting some modification only, may be casual, ^xT-^^^*' ^' 

potestative, or mixt, 

A casual or fortuitous condition is one which depends Poth. Obi 30i« 

Puf. 3. 8. i. 



:/ 



I' 






/'- 



12 WtinitiOtifl^ [Book I. 

upon chance, and is nowise in the power of either contract* 
ing party ; or upon the will of a third person, over whom 
the party promising or stipulating has no authority, 
c. C. 1170. A potestative or arbitrary condition is that, which makes 

5. k 1. $ s. ' ^® execution of the agreement depend on the will of one of 
the contracting parties, or upon an event which it is in the 
power of that party to bring about or to prevent. 

It is available, if it depend upon the volition of the stipu^ 
lating party, or upon an event which is in his power. It 
Poth. Obi. 48. may be available, though dependent on the will of the pro- 
miser, if merely it be made to depend on an event which is 
Di^. 45. 1. i08r in his power. It is unavailing and virtually null and of no 
Poth, ObL 205. ^ffisct, if it depend simply and purely on the volition of the 
promiser. 

. A mixt condition is one that depends on the concourse of 
• • ^^^^* the will of a third person, and that of one of die contracting 
Hr« 3. 8.4r parties ; or partly on the will of the person towards whom 
the engagement is contracted, and partly upon chance. 
C. C. 1181. 25. If the event, on which the condition of the oblintion 

Poth. dbL\o2.' depends, be not future but uncertab, having actually hap- 
Piif. 5. 8. 3. pened, though unknown to the parties, the obligation . is 
analogous to a suspensive one, differing from a simple en^ 
gagement as its exigency is necessarily deferred, until the 
event be ascertained ; although the obligation be then retro-, 
dpectively in force, as perfect from its date. 
A term. 2,6. When the event on which the exigency of the eogage- 

Poih, Obi. 330. ment depends is future and uncertain, being one that must 
inevitably happen, the eng^ement is not suspended; but 
the execution of it is deferred ; and the space of time there- 
by allowed is named the term. § 10. 
Certain, or un- ^ ^^'^ ^^ either certain, if the time be determinate, .as a 
certain. ygar or a month : or it is tmcertain, if it depend on an event 

3.*3^3 ^ ^' ^* which is inevitable, but the time of its, occurrence indetermi-, 
nate ; as the death of a person nominated. 
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CHAPTER IV. 

Contracts. 

57. Obligations arising from contracts, § 16« were by Contracts per- 
the Roman law divided into those which are incurred, and ^ays: *" 
the engagements perfected, by sole consent, or by the inter- Inst, 3. 14. s. 
vention of things^ by words, or by writing, P.*f! 3 3 18 

Obligationsy and contracts which raise them, complete by Puf. 5. 2, 6. 
mere consent, are those, which are perfect and produce the by mere con- 
tie of law, between the parties, so soon as these have con- *^*' 
sented. Contracts of this class are sale, hire, partnership, p. j. 3. s. 60. 
and agency. 

Hie obligations, which are contracted by means of the by the thing, 
thing, are such as require, besides consent of parties, a de- ^^g- «• i** 
livery of the subject, to render them complete. It is essen- £„i. 3. j/jy. 
tid to these contracts, that, besides the consent of parties, ^' ^* ^* 3- ^^' 
something should be actually paid or performed by one of 
them^ in order to constitute an obligation on the other. 
iThese contracts are deposite, pledge, loan for use, or for 
consumption. 

Obligations perfected by words, are those to which a set by words, 
form of words, or prescribed manner of verbal convention, P- ^« 3.3. 34. 
is essential, besides the consent of parties. Such, in the 
' ancient Roman law, was stipulation, § .5. until the set forms, 
and prescribed modes of question and answer, were abro- 
gated. 

Obligations, and contracts creating them, perfected by a by a writing. 
writing, are those in which, besides consent of parties, the P^- 3.3. 71. 
law requires for the validity of the contract, that it be re- & 5' 5* j^'. 
duced to writing. All contracts have this in common, that 
they may be put in writing; and, mostly, they are now re- 
quired to be so : but it is in two ways. For either it is es- 
sential that the consent be given in writing ; in which case 
the contract is not passed- and perfect' until the writing be 
duly executed; or the written act is but a memorial of a 
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contract already concluded and settled ; and then it is merely 
the evidence of it. 
Contracu are 28. Conformably with the foregoing distinction^ contracts 

I I are either consensual or reah 
coiisensaal, A contract, formed by the sole consent of the parties, is 

Poth. ObL 10. termed consensual. Not that other contracts need not con- 
uj,o. 2.6. g^^^. i^y^^iQt iiiis binds the parties from the moment they 
have signified their consent, without the intervention of any 
thing else to perfect the engagement. In sale and purchase, 
the article^ which is the subject, is sold so soon as the par- 
ties have consented. In lease and hire, the subject is let 
/ when they are agreed. The engagement is complete, and 
the obligation created, previous to delivery of the thing, 
or real; A contract, requiring something besides mere consent, is 

lb, reaL Not simply because the subject matter is a thing; for 

3. 1. 17. j^ jjj^j ^^^ jjj commou ^ith other contracts : but because the 
thing, which is the subject, must have been actually deli- 
vered, to raise an obligation and perfect the engagement. 
In loan, whether for use or consumption, the subject must 
have been actually lent. In pledge, the pawn must have 
been actually impignorated* In bailment, the deposite must 
have been actually delivered. 

29. Regulated by natural law, contracts are perfect, and 
the lawful obligations created by them are complete, by the 
consent of competent parties ; or, in the case of real con- 
tracts, ^ 28. with actual delivery of the subject; provided the 
intention of the contracting parties be evident. Regulated 
PrtV. Ohl 15. ^^ ^^^^ '*^> divers contracts are complete only by certain 
Pi. on C. C. 3. prescribed forms verbal or written, according to the parti- 
cular law of the country, which makes provision for certain 
matters to be observed considered as tending to the protec- 
tion of the interests of the parties, of third persons, of so- 
ciety, or of the state. 
tithn special, Thus, by an English statute, an agreement that is not to 
or simple ; be performed within a year, and an undertaking to answer 

S^"*"*^;^,;^' ^^^ *® debt or default of another, writh certain other con* 
Bl Com, 3. 9. ,•.... 1 

tracts, must be m^ writing. And all contracts are, by the 
laws of England, distinguished into agreements by specialty 
and agreements hy parol. If they be merely written, and 
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^ not under seal^ they are denominated contracts by parol. 7 Term. Rep, 
A sp ecial c ontract is ^j^ instrument under seal. A simple ^'n^ a 30, 
contract is by note unsealed^ or by verbal promise. This 
distinction differs from that of written and oral, as it subdi- 
vides v\rritten instruments^ and unites the less formal act vtrith 
verbal promise. 

When the matter enjoined affects not the substance of the Poih. Obi 15. 
agreement^ but merely regulates the proof of it, the contract 
may be valid, if undenied ; though the rule have not been 
observed. But, if ?t be contested, the proof being defec- 
tive, or the action and remedy expressly precluded by the 
law, the obligation is an imperfect one. § 9* 

30. Contracts are either express or implied. An express either expresf> 
contract is an agreement, the terms of which are openly de- ^ '™** *^ ' 

,,-, . . ,. f ^ ' ^l Corn. 2. 50. 

clared by the contractmg parties at me time of makmg. Pow. Coru. 1. 
Though not expressed in apt words, if the intention of the ^' ^ ^ , ^ 
parties and agreement of their mmdb may be collected, the 
contract is constructive. Implied or implicative contracts 
are such as reason and justice dictate ; and which, therefore, 
the law presumes that every man undertakes to perform. 
All implied contracts or promises are founded on some legal 
liability to perform an obligation. 

31. Analogous to the implied contracts of English juris- or quasj-con- 
prudenee, but not precisely the same, are the quasi-contracts *'**^*'' 

of the Roman law. These are constituted, not by explicit 113. 

consent, as proper contracts are, but merely by one of the ^**' ^' ^: ^^* 

parties doing such acts as in their nature infer an obligation 

upon him in favour of another party, or even upon that other 

party, though he be perhaps ignorant of it, in favour of the 

first. § IS. A quasi-contract then is a lawful act, from C.C.isn. 

which there results some engagement towards another per- pl^obLtis. 

son, or, in certain cases, a mutual engagement of the parties. 

In quasi-contracts no consent intervenes. But the law 

alone, or natural equity, produces the obligation as a result 

of a fact which becomes obligatory. 

A tacit agreement, which is formed by either tacit or pre- Barb, on Pvf.S. 
Bumed consent, produces a quasi-contract or an implied one. * * ' 
Tacit Consent is given by acts or omissions done with the 
knowledge of the inference to be drawn from them, and 
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from silence coupled with the circumstances. Consent is 
presumed when a person would assent or acquiesce were 
he apprised, or in natural justice should consent, or by law 
must acquiesce. 
eiiher executed, f S2. A contract 18 either executed or executory. An agree- 
1',*^*^" PL ment, which takes full effect imniediately, is an executed con- 

£L Com. 2. 30. ' , , , . , ^ j t 

Poi0. Cont. 1. tract: the possession and the nght are transferred together; 

^^* ; and the contract b at once complete and performed. Or it 

j is so at a future time, upon some event that shall give it fiiU 

I effect. An executory contract or agreement is one which is 

VewlOmte. 1 to be subsequently fulfilled. The right only vests; but the 

> property is not in possession, but in action. It is the pro>- 

vince of courts, when they have jurisdiction, to maintain or 

rescind an executed contract, and enforce or set aside an 

executory one, according to right. 

either nnilate- 33. Contracts are. either unilateral or bilateral. The 

« '?^^l^ *'* ' contract is unilateral, when one or more persons are bound 

Path. ObL 9. , ' . i , , 

c. c. 1102 & towards one or more other persons, who are not bound to- 
1103. wards them: as in the instance of debt, or loan for conr 

sumption. It is bilateral, reciprocal, or mutual, when the 
contracting parties bind themselves reciprocally ; and eacl^ 
is engaged towards the other : as in the case of ssde, of hirej 
and of partnership. 

Mutual or synallagmatic contracts are either perfectly or 
imperfectly reciprocal. They are perfectly reciprocal, when 
the engagement of each of the parties is a principal obliga- 
tion in the contract. They are imperfectly reciprocal, when 
the engagement of the one is principal, and the obligation 6i 
the other is incidental : as, in deposite, pledge, and loan for 
use, the obligation of the owner to defray expenses incident 
to the conservation of the thing, 
either onerous, 34. Contracts are onerous, gratuitous, or mixt. An 
Path. ObL 12. onerous or interested contract is an agreement which sub- 
Puf.5, 2. 8. jects each of th^* contracting parties to give or to do some- 
thing. It is entered into for reciprocal benefit; as sale^ 
barter, hire, partnership, loan for consumption widi interest 
or recompense for the use. 
and commota- It is either commutative or contingent. It is commutO" 
tive when each of the parties engages to give, or to do, 
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some thing; which is regiarded as the equivalent of that which Dig- 19. 5. 5. 
is given or done in return : as sale, hire, &c. It comprises 
four classes: one party giving, that the other may give; or 
doing, that the other may do ; or doing, that he may give; or 
giving, that he may do,* 

If the equivalent consist in the risk of loss, or the <;hance of or hazardous, 

eain, dependent on an uncertain event, the contract is con- ^- C- ii04. 
. ^ ^ , , , o , Poth.ObLl3, 

tingent and aleatorif or hazardous, buch are wagers, assur- 
ance, life-annuities, sale of future crops or produce, &c. 
" A gratuitous or beneficent contract is that, wherein one of gratuitous, 
the parties procures for the other an advantage purely gra- C. C. ii05. 
tuitous. It is entered into for the sole benefit of one of the 
contracting parties: as gift, loan for use, loan for consump- 
tion exempt from interest, deposite, surety, agency without 
recompense, &c. 

A mixt contract is that, in which one of the contracting or mixt ; 
parties .procures for the other an advantage, and requires ^<^*'*- ^^^- 1^- 
from him a return considered of less value. It is for mutual 
but unequal benefit. Such is a gift or grant under condi- 
tions. Other mixt contracts unite agreements of divers Pw/ 5. 2.J0. 
natures : as purchase at an under price, and hire at excessive 
wages, are in part donation : and bottomry joins loan with 
assurance. 

- 35* This distinction of onerous and gratuitous contracts either of good 
seems to be the foundation of that which is noticed in the [*'^^* or of strict 
Roman law between contracts of good faith and of strict p^^/. 5.2.8. 
right. Agreements, by which ■ the contracting parties bind 
themselves to that only which is expressed, are considered to 
be of strict law: as, loan for use and other beneficent and P. P. 3. 3. ir 
unilateral contracts. / ' 

Those, in which the obligations of the parties are not 
confined to what is expressed, but extend to all that equity 
requires, are said to be of good faith : as, sale and every 
other bilateral and onerous contract. The judge had, by 
the Roman institutions, full power of deciding in such cases 
conformably with the maxims of equity. 

*"Aut enim do tibi, ut des^. aut do, ut facias : aut facio, ut des: ant 
£icio, ut fecias. Dig. 

c 
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either uomi- 36. Another distinction of the Roman law was that of 

nate, or innomi- . , . ... 

nake -, contracts certam and uncertain^ or nominate and tnnomtnate. 

Puf. 5. 2. 7. Those, which have an appropriate denomination and distinc'* 

12.V.3! ^^' * ^^^ proper name, denoting their particubur effect and esseiH 

P. F. 3. 3. 13. tial properties, are nominate or named contractt. Such, ia 

the Twelve Tables, were loan for consumption, or for use, 

deposite, pledge, sale, hire, partnership, and agency. Such, 

MeiMi, A. 4 & 5. Jn ^e Hindu law, are debt or loan for consumption, with 

1. s. the accessory contracts of pledge and surety, as well as ati^ 

pulation of interest ; deposite, comprising among bailments 

loan for use; sale, together with barter; hire, together with 

apprenticeship; donation, without discrimination of gift 

made in contemplation of death; partnership and asso«» 

ciation. They are usual agreements incident to the com^ 

monest affairs of society, and prevsdent in all countries b; 

naticMial law. 

Unnamed or innominate contracts are those which had no 

certain denomination denoting their particular nature; but 

were comprehended under the general designation of con* 

jP. F. 3. 3. 15, vention and pact. Such, in the Roman law, were barter, pre^ 

^"^5. ^'9. carious loan for use (restorable on demand), estimatory coa- 

tract (binding in the alternative to seU for a fixt price 09 

return the goods), and compromise; M^ith an infinity of 

others undistinguished by special names. Th^y are particu-^ 

lar agreements, as various as is the diversity of the afiairs of 

men : but reducible, for the most part, to the four classes of 

commiftative contracts. § 34- 

either principal, ^7. I-astly, c<mtracts and agreements ^e principal or ac-^ 

•r accessory. cCSsory. 

PUoiuC^^S ^^ agreement or contract, which takes place for its sak^ 
3. 2. and not with a view to another, is principal, and subsists, by 

"^^ '^ '^' itself: as sale, and most others. A contract or agreement, 
which takes place with view to the es^ecution of another, i^ 
accessory. It is appended to assure performance of tho 
principal engagement; or is added to alter that engagement 
by attaching to it, or detracting from it, some thing, before 
or immediately after its performance, lightening or aggravat- 
ing its burden, and affecting its natural, essential, or acci« 
dental qualities. The accessory agreement i^tifies and con.-^ 
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firms, supplies or completes^ modifies or interprets, the 
principal contract. Pledge and surety, and stipulation of 
interest, are instances of accessory contracts and agreements, 

38. In contracts there are to be distinguished things Qualities in a 
which are of their essence or of their nature, from' those Jia",^'Mtardrw> 
which are accidental. cidental. 

Qualities essential, or things which are of the essence of p**J^*-^^Q^j"*' 
the contract, are those, without which no contract, or none Barb, on Puf. 
such, can subsist. For example, consent, without which no 
agreement takes place; a settled price, without which there 
is no sale; a price in money, for, if it be in kind, the contract 
is barter. 

Natural qualities, or things which are only of the nature of 
the contract, are those which ordinarily accompany the 
agreement, and form a part of it, though not expressly men- 
tioned ; and which, not being of the essence of the contract, 
may be excluded or settled in a different manner by express 
agreement of the parties, without destroying the essence or 
changing the nature of it. They are props of a contract, 
as contrasted with its substance. For instance, warranty 
against eviction in the case of sale ; and responsibility of a 
contracting party for loss or deterioration. 

Accidental qualities, or things which are accidental to a / 
contract, are such as are neither of the essence, nor of the ^ 
nature, of the contract, but included in it only by express f 
agreement : as they may be annexed to it or omitted, as the 
contracting parties please; and are not understood in it, 
unless expressed. For instance, a penal clause, stipulated 
damages, and a term allowed for payment. 
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BOOK II. 
VALIDITY OF AGREEMENTS. 

CHAPTER X. 

Requisites of a Contract » 

Reqaiiitei of ail 39* Xhe essence of obligations or personal engagements 

»g«tw>D; consists in a cause from which the obligation proceeds; jwr- 

sons between whom it subsists ; and a thing which is the 

object of it. To constitute an agreement, which raises an 

of « contract; obligation, consent is the further requisite. Hence yiwr 

things are considered to be essential to the validity of an 

agreement or contract. I* Consent of the party or parties'. 

C. C. 1108. 2. Their capacity to contract. 3. An object certain, which 

P. F. 3. 3. 116. jg ^Yie subject of the engagement. 4. A lawful cause of 

obligation, 
of an express Or, subdividing one of those heads, aiid adding one other, 

agreement. which serves to exclude implied contracts, the concurrence 
1. 1. ' * of six things has been deemed necessary to render an agree- 
ment and express contract certain and complete : 1 . A per'^ 
son able to contract. 2. A person capable of being con- 
tracted with. 3. A thing to be contracted for. 4. A good 
and sufficient cause or consideration. 5. The assent of Hie 
contracting parties. 6. Clear and explicit words to express 
the contract or agreement. 



CHAPTER II. 



Persons contracting. 

Parties 40. XHE parties to a contract or agreement, as well as to 

Poih. Obi 124. an obligation, are, at the least, two : namely, the person or 
€(HtuC<mt. 1. 1. persons, who contract the engagement to give some thmg, or 
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to do, or forbear some act ; and the person or persons, in 
whose favour it is contracted. The one party grants or 
promises, and is called the obligor, obligant, or debtor. ' The obligor and 
other receives or stipulates, and is termed the obligee or ere- O^igee. 
ditor. § 3. 

41. In general a person can engage, promise, or stipulate, A man engages 
only for himself, and in his own name * For the unautho- J°[ anothar. °^' 
rized promise of one for another does not bind that other to jj;. 50. 17.73. 
give the thing or perform the act; nor bind himself, since 4.&44.7. 11. 
nothing is promised by him to be given or done on his own 

part. Nor does a stipulation in favour of a third person, 

oblige him to accept it ; nor does it bind the other party p^^j^ qj^ 

towards the stipulator, who has no appreciable interest in its 53—56. 

fulfilment, which, therefore, may be at pleasure omitted c.C. iii9.' 

without recompense to him: nor towards the third party, Hmd. I>«>.2. 1. 

who has acquired no perfect right of exacting performance 11. & 2. 4.57 

of an engagement, which, previous to his acceptance of it 

and furnishing a consideration for it, the stipulator might 

release. 

But if a promise may be obligatory on the promiser by 
presumed acceptance on the other part, ^ 4. an obligation 
can be effectually constituted in favour of a third party, £,^ 3, j, $. 
though he should be absent, and ignorant of the grant, or 
even yet unborn. 'Pie stipulation of a stranger then may be 
effectual, since the corresponding promise or grant may be 
binding. 

42. A person may enter into an agreement on l^ehalf of a He may mate 
third party, and undertake for his acts, makii^ himself liable ab^fora^,*her* 
to answer for indemnification, if the third person do not Pot}uObL56. 
abide by the agreement. He renders himself so liable by a 

specific penal clause ; or, even without such an express en- q^ q^ ii^q, 
gagement for a. penalty, or for stipulated damages, he is 
subject to indemnification for the non-performance of that 
which he engaged should be done. 

43. A person may, in like manner^ stipulate iu his owa He may stipu. 
name for the benefit of a third party, if such be the condi- !*** ^°' ?''°^*'/' 

\ , , in engaging foe 

tion of a stipulation made by him in his own favour, or of himself l 

♦ Alteri stipulari nemp potest. Dig. 45. 1. 38. 17.^ 
c 3 
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e. C. 1121. an engagement contracted by him in flavour of another. For 
. Poth.ObL70. 1 ,. u- -^ * -r 

tft Mf. he may aliene hu own property or engage to perform an act, 

on condition that a promise in favour of a third party shall 

be fulfilled : or he may stipulate for some thing to be ^ven 

or done for his own benefit, if such promise in favour of a 

third party be not performed. 

^'^^^« ^ '^- 44. He does not stipulate for another only, but for him- 

Inst 3 20 ^^'^ ^^^ ^^ ^^ ^^^^ ^^y V^^^^^^^ ^^ appreciable interest, or 
Barb, on Fuf, 5. is any wise concerned, that what is stipulated in favour of 
PotL ObL 58. another should be performed. But, if he have no such in- 
terest in the execution and fulfilment of the promise and 
engagement, his stipulation is for another only, and is not 
valid and effectual at law: since neither he, nor the diird 
lb, 60. party, can claim any damages for the non*performance of the 

engagement. 

He does not stipulate for another, but for himself only, if 
lb. 57. the tliird party be merely nominated to receive on his part 

payment or satisfaction. 
No revocation 45, A person, who has made a stipulation in favour of a 

after a right is... '^ i i-i*,,., « 

Tested. third party, cannot revoke it after that third party has ac" 

C. C. U21. quired a right, or after he has manifested his will to take the 
Grot. 2. 11. 19. benefit of it. According to some authorities of law, he may 

release it so long as the third party has not made his elec- 

JEo. rniPoth, ?3. tion, and declared or manifested his acceptance. Conform- 
ably with other opinions, a right acquired to one person by 
agreement of two other parties cannot be afterwards defeated 
by the sole act of the ccHitracting parties or of either of 
them. If the stipulation in his favour be advantageous to 
him, and especially if no burden be implied, his acceptance 
C0m.C<mt.i.2. might be presumed. §4. Yet it is in general necessary, at 
least according to English law, diat the consideration, on 
which the promise is founded, (and without a consideration 
or cause an agreement is not obligatory ; § 3. & 39*) should- 
proceed fi-om the person in whose favour the promise is 
. made. Any way the stipulation cannot be revoked after the 
third party has acquired a perfect right; whether accep- 
tance, or a cause or consideration, suffice to constitute such 
right. 
Engagements 46. A man may promise or stipulate validly for his heir. 
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<fr universal successors^ and his other representatives (parti** may bind repre^ 
cular successors and assiims), in their character and capacity »entatovea. 
as such. JKven the vacant succession or estate of a deceased gy, 
person represents him^ and succeeds to all his transmissible 
rights and obligations : and certain obligations may be con- ^** ^2^' 
tracted by or towards such fictitious person; as funeral 
charges becoming due by the estate, and damages accruing 
to it for trespasses. 

47. Corporations and communities are considered as per- Corporations 
sons ; and obligations may be contracted by them or in their ^^^^^ **' 
fevour : usually through the ministry, and intervention of p^j^^ q^j, xvt, 
persons empowered to administer their affairs and act fpr 

them and in their name. According to the English law the j^, 3^^, 
contracts of corporations aggregate must be under the com- 3^ q^^^ ^^ ^<^ 
mon seal to express the united assent of the community. 

48. A man may contract in the name of another, for him^ Contracts may 
subject simply to his ratification. If he withhold his ratifi- nameiriub^ct 
cation, the contract is void as to him. If he confirm it, he to ratification. 
has contracted through the ministry of an agent : for a rati* ^«^^' 061.75. 
fication is equivalent to a mandatory authority. 

49. Or a person may engage for another and enter into a Or contracted 
contract or agreement on his part, being duly empowered or ^^,^^.^11' 
authorized so to do on his behalf. A guardian of a minor, 

and any lawful administerer of another's goods, have authority 

to contract for the ward or owner, in certain cases within 

the competence of their trust and charge. An agent may jj. 79. 

bind his principal by engagements diat are within the scope 

and limits of his avowed commission. A partner may oblige ih, 8S. kEv^Mk 

his co-partners in matters and affairs relating to the partner* ^^' 

ship. 

A husband may be bound by the engagements contracted 
by his wife for necessaries supplied to her suitable to his 
condition. §58. And in IHie manner, in consequence of Enhi,6,b7, 
the obligation which lies on the parents to provide their chik 
dren in bed, boards and ^clothing, and all the necessaries of 
life, during nonage, and to give them an education suitable 
to HkeiT rank, the father is liable for the value of goods fur^- 
nished upon credit to his child, if they were suitable to his 
fortune^ though he shouM not be living id family with him, 

c4 
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Contracts have 
effect only be- 
tween parties, 

C. C. 1165. 

Poth. Obi, 85. 

or their repre- 
sei)tatives> un- 
less expressly or 
▼irtually exclud- 
ed. 

C.C.I 122. 
Poth, Obi 63. 
t6. & 68. 



unless the child have a separate allowance from him to pro- 
vide for himself^ or the child be provided from another quar- 
ter. For, if a father give his son, residing apart from him, 
under age, a reasonable allowance for all charges, he is not 
bound to pay even for necessaries furnished to the son under 
such circumstances : but the son is solely liable. 

In general, the head of a family is answerable for neces- 
saries supplied for the indispensable use of it, and for the 
subsistence of tlie persons, whom he is bound to maintain ; 
whether it be his wife, his parent, his child, his slave, hia 
servant, his pupil, or his apprentice, to whom, the necessaries 
are furnished, and goods indispensably requisite are deli- 
vered. § 6l. The obligation of maintenance between pa- 
rents and children is reciprocal ; for the tie, by which nature 
has bound children to maintain their indigent parents, has 
the civil sanction. 

An engagement is contracted through the ministry of 
another, who engages in his own name, if the contract relate 
to affairs committed to his management. For, by commit- 
ting those affairs to a manager and general agent, his acts 
are approved before hand, and his engagements and con- 
tracts are by anticipation acceded to, by his constituent and 
employer. Thus the contracts and agreements of a ship- 
master, for matters relative to the navigation of the vessel,. 
will be binding on the owners, rather as acceding to his per- 
sonal obligation than as directly obliged through his minis- 
try. 

50. In general, agreements have effect only between con- 
tracting parties. They do not operate against third parties: 
nor in their favour ; unless in cases such as above noticed. 
§ 43 et seq. 

: 51. However, stipulations and engagements are for the 
behoof and on the part of representatives (successors uni- 
versal and particular) of the contracting parties, unless the 
contrary be expressed in the contract, or do result from the 
nature of the agreement : (for instance, when the object of 
it is purely personal.) The reason is^ that, in stipulating or 
engaging for himself, the party must, in general, be under- 
stood to stipulate and engage for all who represent him. 
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Now not only his universal successors, but all who succeed, 
leither mediately or immediately, and by whatever particular 
title, onerous or gratuitous, to the thing which is the subject 
of the agreement, represent him so for as concerns that 
thing. The estate, which a man has, is so much as remains Dig, 49. 14. lu 
after discharging all debts : and to so much the heir sue- ^Hf-^'^^: ^^' , 
ceeds. He is answerable then for the debts and obligations 
arising from contracts and agreements of the party, whose 
universal successor he is, so far as there are assets, whether Omyn, Cowt. 9, 
keirs be mentioned or not expressly mentioned in the agree- ^^* ^* 
ment. But natural equity dictates, that the heir should not Puf. loc. du 
he liable for debts beyond the value of the inheritance. As- Ev, on Path, 69. 
»igns too are in equity bound by the assigner's covenants 
and agreements, made while owner, respecting the property 
to which they succeed, under a particular title, by his assign- 
ment or grant. For it passes to the particular successor, 
burdened with the debt or engagement charged upon it. 
p~ By the Hindu as by the Roman law, heirs succeed to the Hind, Dig. i. 5. 
/obligations of ancestors widioutjny refa t o the ade- 

quacy of the property : especially, in the Hindu law, son» 
and granc(sons. But, in both those systems of jurispru- 
dence-, a power must alike be understood to renounce the 
inheritance, and repudiate its obligations with its rights^ 
tacitly as w^U as expressly. 



CHAPTER HI. 

Capacity to Contract. 

52. Any person is aile to contract, who has the free use of Pcrsonscapabl^. 
reason, to render him capable of giving consent, which is PotKObL 49. 
the essence of agreement; or who is not restrained from C.C. 1123. 
doing so by institutions rendering him by law incompetent. ^**/-S*^-3. 
A true consent implies physical and moral power of giving pJ^J; ^^ '• '^ 
assentment ; and requires dislcretion and competent use of Comyn, Cont. 
reason, to know and judge of what is done. All persons ^* ^' 
then, having discretion and understanding, may, by mutual 
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assent, become parties to a contract, and bind themaelvea 
and their representatives, ^ 46 & 51, to the performance of 
it : unless they be such as are by law excepted. 
Natural iucapa- 53. Those who are by nature incapable of contractkig, 
p*F S.S. ISA ^"^ infants, idiots, and insane persons, or any whose reason 
& iS4. is, by disease or other cause, suspended, or who are, by what- 

ever means, permanent or temporary, deprived of the exer- 
Hind.Dig.9.4. cise of diat faculty. Their incapacity, being natural, ia 
^^' ^* absolute. Their personal engagements are in no case bind- 

ing on them, without ratification when the incapacity hat 
ceased. 
I^galincapa- 54. Certain other persons, who are by nature able, at 
^''^* possessing the competent use of reason, are by civil in^tu- 

c. a 1124. tions rendered incapable of contracting. Such are nuuried 
p. ns. 3. 133 '^omen, minors above the age of pupilage, slaves, persons 
Hmd. Dig. 1. 8. interdicted .or restrained for prodigality : and, in special 
cases, those to whom certain contracts are by law forbidden* 
The incapacity of these persons, not being altogether na- 
tural, is not absolute. Their personal engagements are, in^ 
certain circumstances, binding on themselves, or even oUi* 
gatory on those under whose control they are placed. 

Their incompetence, a result of positive institutions^ is 
not universal, nor the same in all systems of jurisprudence : 
Hind, Dig, 5. but vafics with the laws of different countries. Married 
NewLConuiA, «^<ww^» may have paraphernal or other separate property: 
P'^^' and, by the Hindu, as by the English jurisprudence, are ad- 

mitted to make valid contracts and agreements concerning 
their distinct property, and may even become creditors of 
BZ. Com. 1. 17. their husbands. Minority is limited to different ages in 
Ersk, 1. 7. 1. divers legal systems ; to twenty-one by the British laws ; to 
Hind. Dig. % 4. sixteen (complete, not the sixteenth inchoate,) by the Hindu; 
[hta to he cor- to t^'cuty-five by the Roman. The entire pariod of imper- 
lilf^^^Ji ^.^ feet age is subdivided, according to its duration, variously^ 

TayLLlm.256. . ^ ®. -i j i ^ - c 

mto mnincy, pupilage, adolescence, matunty, or years of 

discretion, and full puberty or adult age preceding legal 

Hind. Dig. 3.1. majority. Slavery is recognised by the Hindu law, as by 

t^' , *. .^^ *« Roman, and in effect by the Muhamtnedan. Interdtc- 

Hon for prodigality took place under the Roman law. Re* 

P. P. 3. 3. 134. *tii<3tion of a prodigal by appointment of im advise to him 
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k yet allowed by the modem civil code of France. Both 
voluntary and judicial interdiction for profuseness is admit- ^'^ i- T'* 5S. 
ted in the jurisprudence of Scotland. Disqualification of Seng. Reg. 
landholders for profligacy of character, under the British ^^^^- ^- ^• 
regulations for Bengal, was analogous to such judicial inter- 
diction : but has been abrogated. 

55. The engagements of minors, and of persons of non- Engagements of 
sane memory, are voidable^ not generally void. Their agree- H^^ we vwd-" 
ments may be impeached and set aside, on the ground of able. 

their incapacity to contract; at the instance of their repre- ^* ^' ^^*5- 
sentatives, after their decease ; and, in the case. of persons of 
non-sane memory, whether idiots or madmen, at that of their bl Com, 2. 19. 
curators in their life-time ; or, in regard to temporary de- 
rangement of intellect, at their ovm instance, when they are ^ 
become rational ; and in respect of the minor, whether in- Ev, o» Poth. " 
fant or adolescent, at his own after he attains majority: for ^^*' ^^ 
he may then make his election, and ratify or confirm the Comyn, Cmu 
engagement, either expressly, but voluntarily, absolutely and 
unequivocsdly, or tacitly by acts distinctly showing acquies- 
cence or approval, or may rescind and annul it. 

A distinction is taken in the case of a minor between con- Comyn, C<mu 
tracts executed or executory. One, which he has executed, ^' ^' 
is voidable; but a bare agreement to do an act is void. A 
mandatory power too, granted by him, is null. 

56. Persons competent to engage, having entered into a Not void on tbt 
contract with an incompetent person on the other part, cannot ^^^^ ^^^' 
oppose to their own engagements the incapacity of the party, p' p. 3. 3.' 155, 
with whom the agreement was made. For the protection c<m^, Conu 2. 
allowed is personal and designed for the benefit of the party ink. 1. 7. 3d. 
shielded from imposition, and not to be used to his detriment. 

An adult, becoming bound jointly with an incompetent Com^, Cmt. 2.* 
person, is alone liable as sole contracting party; and cannot i-P«i^o&i63. 
oppose to his obligation the incompetence of his co-obligor. 

57* A married woman has no power to make a contract Incapacity of a 
without the assent of her husband precedent or subsequent, ^^^^' 
express or implied : therefore, if she enter into any agree- |^. if"' ^ * 
ment without such assent, it is absolutely void. It is not ^^' ^^^ ^** 
binding on the other party. Her engagements, considered 
without reference to her separate property, are null and 



28 WiMhlt]! Of SLSKttmtMH^ [Book IL 

KeuflCoHU i.i. therefore unsusceptible of confimiation by her: and, unles* 

JErtiL 1 6 25 . . . ; 

p:F.s.s.tS3. "^ excepted cases, her obligations ansmg from contract 
J^ind.D^.i.s while she is under her husband's authority and without his 
concurrence or consent, are radically void, as against him 
and herself. 
Excepted cases. ^8. Excepted cases are the followmg: 
Separate pro- The separate property of the wife is to be applied to the 
^^Tr fulfilment of her engagements, if her intention to subject it to 

' them were sufficiently manifested: but no personal decree 
Hind: Dig. 5, ^Ul he made against her. By the Hindu law, her power over 
475, &c. gucii property, with the exception of land given to her by her 

husband, is as extensive as in the English jurisprudence. By 
C. C. 1576. the French civil code she is capable of all acts of administra- 
Ersk. 1. 6. 22 & tion in respect of her paraphernal and separate property. But 
^' the consent of her husband is requisite by the law of Scot- 

land for such acts, or certainly for alienations of her pro- 
perty, except grants to take effect after her death. 
Absence of the -^ woman, whose husband resides abroad without proba- 
husband. bility of his return, may contract engagements and be liable 

j.T^' ^^^^^' for her own contracts as a single woman. 
Necessaries. A husband is answerable for necessaries supplied la his 

Ev. onPoHu ^|£g suitable to his condition and fortune. But this is the 

Jippx* 3* 

contract of the husband by the intervention of the wife, and 
NewlCont, 1.1. Qot the personal contract of the wife. His assent is pre- 
sumed in consequence of the legal duty imposed upon him 
^<^- !• <si9. to maintain his wife; to provide for her, that is, to supply 
&'«09. ^* * her not only with the necessaries of life, but with the conve- 
niencies and comforts suitable to his rank and estate. It is 
presumed on account of cohabitation, unless the contrary ap- 
Camyn, Cant. i. pear: and, if he leave hi» wife, or refuse to permit her to live 
^' ^' with him, or treat her so ill as to compel her to depart from 

his dwelling, he is liable to her contracts for necessaries: but 
not so, if she voluntarily depart from his abode and continue 
to live apart from him without his consent; nor, after such 
departure, if he forbid credit and trust to her; nor after 
elopement, though she have since been desirous of returning 
to him; nor. if they be separated by mutual consent, and a 
lufGcient alimony from him be paid to her^ but, in such 
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case, if he fail to pay the stipulated allowance^ he is liable 
for necessaries furnished to her. 

When the wife is entrusted by her husband with the Management ' 
management of all his affairs, or with a particular branch of ^°J^"''^ *° *^* 
his business ; either expressly, or even tacitly, by fulfilling her £r<}^. i. 6. 26. 
acts or acquiescing in them; (and such charge of manage- 
ment is to be presumed in regard to domestic and household 
affairs usually committed to the wife, unless the contrary 
have been declared by him ;) the contracts, which she enters 
into, in the exercise of her charge, concerning affairs relative 
to it, are binding on her husband, § 49; but have no force Hind. Dig. i. 
against herself: for she acts not in her own name. Since he dnnyn, Cont, t, 
has permitted or authorized her to act for him, her engage- ^' ^' 
ments are obligatory on him : for where a wife officiates for 
her husband in any business or department, by his authority, 
or with his assent, he is bound by her contracts and agree- 
ments. 

59. A miwor's engagement contracted for necessaries, or Excepted caset 
for his instruction, by which he may profit himself, is binding ^ - . ' . 
on him. His imbecility and indiscretion are guarded from NewL Cont. 1. 
injury to himself through his own imprudence; but he is not ^^^'*' *^*' * 
disabled by that protection from doing binding acts for his 
own benefit; and, without prejudice to himself, for the bene- 
fit of others. 

An agreement made by a minor, though not for necessa- 
ries, yet connected with the future means of his support, and 
sanctioned by the concurrence of his guardian, is binding on 
him: and any acts of minors will be supported in equity, NewLC<mt.t.u 
which in their nature are beneficial to the minors and are j^,. 3, 
done with the approbation of guardians, or of which the re- 
scission at law would be prejudicial to the very interests 
which it is intended to protect. 

The articles furnished as necessaries for diet, apparel, C(myn, Omt. % 
lodging, education, remedy of sickness or wounds, whether ^* 
for the minor personally, or, as in the instance of a minor who 
is a householder, for his family, must have been actually re- 
quisite and suitable to the minor's estate and condition. He 
is liable for their value,' or for the amount laid out in the 
purchase of them for him^ or that paid for his liberation ftovn 
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a debt contracted for them : but he is not bound by mi oUi- 
gation for money lent to him, though eventually it be ex* 

Newl Cent, 1. 1. pended by him for necessaries. However, in this case, the 
lender will be allowed to stand in the place of the person 
paid, and to recover in equity what the latter should have 
done in law. 

Enh. 1. 7. S3. Virtually, then, by the jurisprudence of England as of other 
countries, minors are effectually obliged by their own acts, 
even by engagements for money borrowed, though without 
the consent of guardians, for all sums that have been pro- 
fitably applied to their use, (including, as profitable to them, 
necessaries furnished for their consumption and use, and 

P. F. 3. 3. 3. charges of their instruction and education :) since the maxim 
holds that no one should be enriched at the expense of 
another. 

Valid acts of his 60. A guardian or curator of a ward, contracting in that 

guardian. character, may promise or stipulate for his ward. For it is 

link. 1. 7. 16. the mmor who is considered to engage, promise or stipulate 
for himself by the ministry of his guardian, in all contracts 
which concern the administration of the guardian's charge. 
His powers extend to all that is comprehended in that admi- 

Toth, OIL 41. nistration; and to the disposal of movables, of those at least 
which are of small account. 

In regard to immovables, as also movables of great and not 

J£nh, 1. 7. 17. decreasing value, laws differ. By the Roman law, im^ 
movables, whether land or houses, could not be sold without 
the sanction of the judge; nor movables, unless of small 
account and such as could not be preserved undepreciated. 
In the jurisprudence of Scotland, the alienation of property 
by a minor above the age of pupilage, vrith the consent of 
his curator, is valid, without the judge's interposition, unless 
lesion be proved. 

Iiicapaclty of a 61. A slave cannot bind himself by contract or agreement, 
towards any person, whether a stranger or his own master. 
He cannot oblige himself towards his ovimer, by any odder 
personal engagement, or civil obligation, but the general one 

Puf. 3. 7. 11. which binds him as a slave. For the master has a right to all 
the goods of his slave, and all his labour, work and service, by 
the very condition of slavery. In the Hindu law, it is aimi- 



siave. 
Jnst. 3. 20. 
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larly declared, that a slave can have no property: for "what h6 J^^ru* 
^amsy belongs to his master. But commentators have dif- BivA,h\g.t,C 
fered ip their interpretation of the law : M^hich some construe ^^- ^ ^' ^' ^-' 
as importing that the slave, though he be ovrner of property^ 
has not full and sole dominion over it^ being himself subject 
to the control of his master. 

Where the slave is allowed to possess peculiar property, he 
is capable of entering into contracts and agreements concern- 
ing it. 

He may, in like manner, as the wife and son of the head of HtVi<f. D^. i. 9 
the family, contract obligations binding on his master, for the 
maintenance and indispensable use of the family, including, 
consequently, necessaries of life for his own subsistence. 

62. Contracts pretended to have been made by persons Incapacity of 
uniformly destitute or bereft of understanding, idiots, or ma- J^^"*"**' 
niacs, are null. The contracts and agreements of lunatics ^eth,OhL\\, 
and delirious persons suffering periodical or temporary sus- ^* ^^^^^ 
pension of reason are voidable ; and are to be set aside upon NewL Conu 1.1. 
proof of such derangement of intellect: but are valid if 

sanity, and consequently capacity, at the time of the act, be' 
^hown. Insanity, supervening after the agreement, does not 
invalidate the contract; of which even specific performance, 
if it be practicable, as when it depends on the acts of others, 
may be enforced. But if derangement of intellect be proved 
or admitted to have existed at one period, a lucid interval, 
alleged to have prevailed at the time of the agreement, must 
be established by proof; the burden of which rests with tlie 
party who alleges it. 

63. Imbecility, distinguished from fatuity and frenzy, as Of those embe- 
consisting in great weakness of understanding not amounting ^ ^' ^ 
to insanity or delirium, is not alone sufficient for the rescission Newt. Cmt. 22. 
of acts and engagements: but, joined with circumstances of ^^' ^^"*' .^* 
surprise and imposition, may serve for settmg aside the 
agreement as fraudulently obtained. 

64. Intoxication, suspending reason, incapacitates a per- Of persona 
ion for contracting, since it renders him incapable of con- p. ' 
sent. It suffices to render an engagement null, if the party 

was teduced to the state of not knowing what he did. For ^Hf-^. ^- *• ^ 
persons m a statQ of absolute drunketmess, and consequently 
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deprived of the exercbe of reason, cannot oblige themselves. 
firA. 3. 1. 16. A leds degree of inebriety will not tet aside an agreement, if 

no unfair advantage appear to have been taken. But, if the 
Ev. on Path. drunken man be brought into that situation by contrivance 
p^^Cmt 1 ^^^ management of the person who obtained the engagement 
29. from him, or any advantage be taken of him m the state of 

KtwLCanun. drunkenness, it is fraudulent. 

Powers of cura- 65. The powers of curators to idiots, lunatics, and other 
^°"* insane persons, and the obligations which their charge im- 

^ poses on them, are the same with those of a guardian and 

curator to a minor. § 60. 



CHAPTER IV. 

Subjects of Contracts. 

The subject 1s a 66. An essential ingredient of a contract or agreement is air 
actor a t ing. ^jjUgg^jQ^ j^ |,e Constituted by it, or dissolved, or modified! 

Pow. Cont. 1. 7. ^ * . , , , 1 ,. . . , , . 

Path. ObL 53 & ^ ^* And there cannot be an obligation without a subject 

iMt 3 3 83 ^^^^ which is the object or matter of it. The subject may 

consist of things or of facts. Every contract or agreement 

then has for its subject matter, either a thing which one party 

binds himself to deliver, or an act which he engages to do or 

C. C. 1126. to omit. § 8. 

Or the use or 67. Not only the thing itself, but the mere use or possessiofi 
possession of It. . ^£ ^ thinff, may be the subject of an obligation, agreement. 

Path. ObL 130. J * 4. T '£^ ^u *L- • <tL u- . • u- ^u 

*€. C.1127. ^^d contract. Jn gift, the thing is the subject; in hire, the 
P. p. 3.3. 137. use ; in pledge, the possession. 

Not tilings ex- ^^* ^^' thingSj which are in commerce or fall under it, may 

eiopt from men's be the Subject of obligation and of contract: not things ex- 

p\"^nhi IS ^™P^^<^ fr^™ traffic and the dealings of men, either by nature, 

Ertk. a 3. 83. or by positive institution of law, or by consecration to pious 

P. F. 3. 3. 52. purposes, or setting apart for public uses. Example : good» 

of which the importation and use are absolutely prohibited, 

cannot be the subject of commerce. . A temple, a cemetery, 

a public way, are exempt from it by their appropriation: s^ 
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long as that endures. No obligation can avail to make that l^ig* 45. i. 8^ 
belong to any one^ vvhich can appertain to none.* 

The thing, M^hich is the subject of the obligation, must b^ 
iiaturally possible. That^ which by nature cannot exists or Intt.s,fO,i. 
which has ceased to exist, can be no object of stipulation; ^f'f^^ '^[ g[ 
An obligation cah no more subsist when a man engages to 
deliver that which cannot be given ; than when he tmdertakes 
to do that which cannot be done. § 75. 

69. Things^ which are not yet in existence^ but which are An expectatloit 
future or expected to exist hereafter, may be the (Subject of j^^^ ^^**^ '"*^ 

an obligation oi* contract. For eitadiple, the draught of a j^^^/^. obl. 132. 
fishing net; or the hope of a successions It is the expecta- ^*"^- ^5* ^- ** 
tioHj rather than the thing itself, which is the subject of the c'c, iiso. 

The object last mentioned, namely the mere hope of a q^^^ j, 3^ 30. 
succession^ was in the Roman law forbidden as indecorous \ P^^^* ^^^ ^^• 
and the prohibition is retained in the French jurisprudence. Enk,3.3.84. 
But, in that of Great Britain, this, ad any other expectancy> NewLCont.6. 
may be lawfully made the subject of a contract. If a bare 
possibility would not pass by grant at law, yet the benefit of 
the dhance is a sufficient consideration in equity; In the 
case of heirs of estates it is, however, restrained, and treated 
as a fraudulent and catching bargain with them^ by English 
courts. § 136. 

Either the obligation is dependent upon the condition of PotKObiAStt 
the fiiture existence of the expected thing: or else the con- j)ig, is.i, 8< 
tract is in the nature of an aleatory one, and implies not war- 
ranty against eviction. Thus the share of an expected 
largess; a draught of fish, a capture looked for, may be the 
subjects of hazardous contracts* 

70. Things .incorporealf as a right> a demand, an ex* Or incorporeal 
pectanc^, § 69, may be the subject niatter of an engagement ^^^'^&' 

and contract. 

71. Even things, which do not belong to the party who Or belonging tp 

. 1 11-. . •• 1 ' 1. *u a third peison. 

contracts the obligation, but to a thu-d person, may be the ^^^ ^j^^ ^^ 
subject of an engagement; especially if the agreement b^ Pow.C<mt.x. 
executory. , But, if it be an executed one, and the party have ^^ 

* Quod nallius esse potest^ id ut alicujos fieret, nulla obligatio valet 
cffioere; J>ig. 50.17. 183. . 
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too potential nor actual property in the thing, the contract is 

in one sense null : yet he may be considered to have bound 

himself to procure the property and obviate or preclude 

eviction ; and he is liable for the consequences of a breach of 

this his engagement. 

Kottothettipu- 72, The stipulation of a roan for that which is already his 

^' own^ must be deemed null : unless it be for restitution, or for 

10 it 45. 1. 8$. the completion of an imperfect right. The obligation, which 

Poih, ObL 134. ajjQuid answer to it, is likewise null, if the stipulation be 

so. 
The thing roost 73. The thing, which is the subject of the obligation, must 
Ble. * *'""^ be determinate, at least as to its kind. The quantity of the 
Fath, Obi. 131. thing may be uncertain, provided it be determinable* But, if 
C. C. ii«9. jj jjg reducible to next to nothing in fulfilment of the agree- 
ment, tlie contract is nugatory. For instance, if one should 
engage to sell an article to another for the price which the 
buyer shall choose to affix, there will be no obligation. But 
the sale of a commodity for a price to be settled by a third 
person, would be good. 
fow. Cant. t. The promise must be certain: but certainty to a common, 

Comyn, c<mu 1. intent is sufficient. Thus a marriage-portion, which a father 
^* engaged should be as much as he gave to any other of hia 

daughters^ is reduced to a sufficient certainty when it is 
shown what the rest of the daughters had. 
ItoraibfeBcta. 74. All facts, which are in themselves possible, may be 

jeJ* ^^" the subjects of obligations and contracts: though they should 
Brtk, 3. 3. 84. be beyond the power of the party bound; who ought not to 
p!w!cw^i^' have undertaken what could not be performed by him. He 
161. must blame himself for rashly engaging to do an act* which 

*^" * *^ surpasses his ability; but which the other party, not aware 
of his want of power, might well count upon. Though the 
main contract and undertaking be necessarily void by reason 
of his inability to perform it, the agreement binds hkn to 
answer any damage which the other party suffers. 
Pt/. 3. 7. 3.. If that,, which was possible at the time of the contract, 

become afterwards in^^racticable, the engagement becomes 
likrewise nidi;, or is converted into an obligation to indem* 
nify the other party, if it be by the promiser's own act or 
Not acts physi- ^^^ ^^^^ ^ ^ disabled firom fulfilling his agreement. 
caiijimpoMible. 75. No persou can lay himself under an obligation to per*' 
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form what ia naturally impassible J* It is vain to contract Dig* SOi ir. 
about matters which are impracticable and unattainable: jSniLs. 3. 84. 
die impossibility of accomplishing an act physically impoS' ^^- ^<^- ^• 
sible, being evident at the time of contracting. 

The impossibility is either absolute and universal; or it is Thom. Intt.Jur, 
l!elative and personal. In the one case both parties must be puf, 3. 7. 2* 
alike aware of the act being impracticable; and must be ^Jw't- 3. 3. 85. 
presumed not to have a serious intention of contracting. In 
the other case, the act is in itself j)o^6/e. § 74. 

76" No one can be under an obligation to do any immoral JTor legally im- 
or unlawful act; which is said to be legally impossible. For ^* ^' 
those things are termed impossible, which caniiot decorously £„J^. 3. 3.' 84.* 
be done, nor consistently with the preservation of honour 
and good name. What is forbidden either by the rule of 
reason, or by positive institutions, is, in the consideration of 
law, out of every one's power. That a man will do acts. Barb, on ^Puf. 
which are against law and good morals, is not to be sup- ^* ^' ^* 
posed. 

. To * render an agreement truly obligatory, it is requisite, Pow. Coni, 1. 
that the party undertaking the act which is the subject of it, comyn, Cohu 1. 
should have a moral as well as a physical power of perform- 3*. 
ing that act. An engagement to do what is unlawful, must 4. 
be void :+ because the one party cannot be presumed to have ^'***' ^ *^* ^ 
given a full and voluntary assent, § 93. to do that which is 
contrary to his duty; nor can the other gain a right of re-^ 
quiring that to be done, which is agdinst law* 

An act is against law, and the obligation to do it is void,^ 
if it be ill in itself, being forbidden by the laws of nature 
and of God; or ill as prohibited by civil ordinances; or 
contrary to the rules and maxims of justice, repugnant to the 
wel&re of the state, militating against the well-being of 
society, inconsistent with the principles of morality and pub- 
lic decorum : die agreement is against laWy if its tendency be 
to promote unlawful acts or omissions; if its object be to in- 
duce the omission of an act the performance of which is a 
duty of the person with whom the agreement is made; or to 

* Impossibilittin nulla obligado est. Dig. 

t Pacta, quae tarpem causam continent, non sunt observandit, JD^. 

J) 2 
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encourage the doing of an act from which it is his duty to 
abstain : it is against law, if the object of the contract wan^ 
tonly affect die interests or feelings of a third person, and 
consequently tend to the disturbance of the peace of 80» 
ciety. 
iflTo aid is given 77- Although contracts or agreements concerning diing» 
oci er« e. prohibited by l^w create no right and consequently raise no 
200. Obligation; yet, bemg executed, they contmue m force: since 

no aid is given to undo them and to relieve the parties who 
have performed their respective parts of an unlawful agree- 
ment. For, if the contract be dishcmest or immoral on botb 
sides, and a breach of the rules of public policy and expedi- 
J)4.13.5.8. cnce, the possessor has the advantage: since such an exe- 
cutory agreement will not be supported, nor an executed 
one set aside. 
Unless to pro- But, where the contracts or agreements are by law pro- 
tect I e we . hibiied, for the sake of protecting one class of men against 
another, as weak and necessitous persons from the oppres-. 
sion or imposition: to which their situation and condition, 
expose them, die person injured, whether overreached or 
oppressed, has, in furtherance of the law, a remedy to de-^ 
feat the contract. 
Tkie flleiality 73, The contract or agreement, to be set aside for illeea-* 

must be at the ,. - ./.,,• /• 1 • • rm 1 ,• 

time. hty, must be unlawful at the time of making it. 1 ne validity 

Comyn, Cant. 1. or invalidity of an agreement cannot depend on a subsequent 
contingency : it must be valid or invalid from the first. If 
if be lawful at the time, but afterwards become unlawful; 
for instance, being restrained by a legislative ordinance; it is: 
C(mt.8. gQQ^ for gQ much as may be lawfully done, and is so for to^ 
be specifically performed. 
An illegal con- 79* So long as an illegal contract remains in sm executory 
resdnXd ^hile ®^^*® ^^^ ^® ^^^ executed, the party, who has given the con- 
it is yet ezecu- sideration for something illegal to be done, may rescind the 
^^^* agreement and take back what he gave. Each of the parties 

SO6. is free to recant, so long as' nothing is done by either; and 

Comyn,C(mt.S, ^^^ refuse ta Stand to a bargain which ought not to have^ 
been made : but the other party must be restored to his ori- 
ginal situation. A suit in afiirmance of an illegal contract^ 
cannot be maintained: but in disaffirmance of it, not en- 
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forcing the performance of an unlawful engagementi but 
seeking to prevent the retaining of a benefit derived from an 
unlawful agreement, is consonant to the policy of the law. 

80. An act, to be the subject of an obligation, must be The act must b« 
determinate and sufficiently certain; eidier by the express ® "**'^' ^^^ 

-^ , . ' . -^ ^ , ^ Path. ObL 137. 

terms, or the construction and mterpretation, of the jagree- :Ev.(mPoth.ib. 
ment. A promise to build a house, but n©t said where, is i>»g' i^- *• *• 
not available. A covenant to lay out a sum of money in NewL Omt, 6. 
building to be worth a certain value, has been held not suf- 
ficiently specific. 

^1. The act to be done or omitted must be one in the The party must 
performance or omission of which the party stipulating has ?*'* *"* mtere* 
an appreciable interest. For there can be no obligation if it pothf Ohl 138» 
may be unfulfilled with impunity; as it may, if no assessible 
damages can arise from the non-execution of it. But, though 
an act, in which the party, who stipulates, has no interest, 
cannot be the subject of a contract, it may be the condition 
of an agreement. A man may bind himself towards another 
not to game, under a stipulated penalty if he do. This en- 
gagement is for the penalty ; the condition depends on the 
event or fact of his gaming. 

In general, if the subject of the agreement be evidently Paf. a. 2. s, 
useless^ if no benefit result to either party, if the perform- j^* 
ance of the act bring no advantage, and the omission of it no 
prejudice, to the party stipulating, and especially if the exe- 
cution of it would cause toil or damage to the performer, the 
agreement is ineffectual. The person, to whom the promise P^f* 3. 5. 9. 
was made, would with an ill grace insist on the right, as a 
perfect one, of requiring another to take trouble or incur exr 
pense from which no benefit will result; to sustain incon- 
venience or loss, from which he derives no convenience or 
profit. The contract may not be null and void: but da- Ev.onPoth^ 
mages for nonperformance of it, would be nominal; or none ^^' 
be adjudged. • 
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CHAPTER V. 

Consideratiim of a Contract* * 

Acsnseiseisen- 82. A.N obligation cannot subsist without a catue; nor faiv 
gJtion*""**" *®"' *^ ^* ***® ^°®- ^f *® promise be made without any, 
D^. 12. 7. 1 & or if that, in contemplation of which it was made, fail wholly 
^* or in part, the obligation is in like manner abridged, and the 

party bound by it is wholly relieved or partly exonerated. 

A consideration The maxini has been applied directly |o contntcts or 

1^*°*^*^' agreements. But a contract^ deliberately and voluntarily 

Cmm, Cant, t, entered into, is itself a cause of obligation: and even in the 

^* English lawy which holds it essential to every contract or 

agreement, that it be founded upon a good comiderationy a 

9pecia} contract, or written agreement under seal, imports in 

Tow Ctmt 1 ^^^^^ ^ sufficient cause or consideration; namely, the delibe? 

532. rate will of him, who made the deed. 

Toik. OhL 42. '^^ ^"'^ therefore is, that every engagement or obligation 

</. C. list. must have a sufficient cause; since one without cause, or for 

a false or unlawful one, can have no effect: and a verbal 

agreement must be founded (to raise an obligation) on a good 

consideration^ which appears. 

Pow. Coiiu 1. ^ consideration is the material cause of a contract. It is 

^t ^. the motive of the act which becomes the cause of an obtinr 

Voth, on Dig, ,. T-ii- • ,. ^,., 

32. 4. n. 2. tion. it IS the tbmg, or act, in contemplation of which some 
act or thing is promised in recompense. The contract, 
agreement, or promise, proceeds from a consideration and 
creates a consequent engagement or obligation. The will 
of a party to engage, his assent to beconie bound, is the 
essence of a voluntary engagement. The consideration is 
inquired only as evidence of his will, corroborative in the 
case of a verbal agreement, presumptive in that of an im- 
plied contract: but in both mdispensable. 

Though the motive need not be inquired, when deliberate 
will is manifest; yet, if it be bad, and can b^ shown to be 
so, if the consideration partake of turpitude, if the inciting 
fause be dishonest or immoral, the will instigated by it, or 
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assent induced, cannot be supposed freely to endure: it 
ought to be retrapted; and its revocation operates as to any 
future fulfilment of the contract. 

83. A consideration must be good and sufficient; it must It mnstbevAlo- 
be either meritorious or valuable; and it must be lawful. riou«.°*^ mento- 

In onerous or interested contracts the consideration is that jv>u,7. Cvnt 4. 
which is given or done, or engaged to be given or done, or c^i/»» ^''^*- ^• 
risked, in return for the stipulation. In gratuitous or bene- Poth, Obi, 4i. 
ficent contracts, the liberality meant to be exercised is the. 
motive and suffices. For an agreement may be supported Pow. dmt. i. 
either by a valuable consideration, as marriage, money or 
goods delivered, or work done; or, by a good and meritori- 
I ous consideration, as that of consanguinity and natural 
/ affection: the satisfaction which accrues being esteemed 
\ equivalent for whatever benefit may move from one near re- 
I lation to another. 

^ A meritorious cause is the fulfilment of an imperfect na* 
tural and moral obligation. 

A valuable consideration is money, or other matter qr BiCom.*t. 30, 
thing, esteemed an equivalent given for the grant. It must ^y^* ^ ' 
be either a benefit to the party engaging, or some trouble or 
prejudice to the one towards whom he becomes engaged. 
It may arise from iBome act to be done by the one party for Pow.Cont, i. 
the benefit of the others or from an act done or permitted ^2~^* 
to be done to the prejudice or loss of one of the parties. 
Damage to anotlier, or suspension or forbearance of his Ev.onPoth. 
right, is a foundation for an undertaking, and will render it ^^^' 
binding, though no benefit should actually accrue to the 
party undertaking. 

Any thing, however trifUng, to be done, any advantage 
foregone or loss suffered, any benefit, labour^ detriment, or 
prejudice, however trifling, is 4eemed a sufficient considera- 
tion to support a contract at law : but which may be set 
aside in equity for the inadequacy of the consideration, in 
cases of lesion. . 

84. A promise for promise is a sufficient consideration* Valuable consK 
The mutual promises must be made at the same time ; and ^^^^^*^"* 

be both binding. If there be no benefit whatsoever ex* 3^' ^**^* 
pected to accrue to the party promising, por trouble qy dmyn. 1. 2, 

d4 
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prejudice to the other party, it is no consideration. § 83« 
But any mutual benefit of the parties vill uphold the reci- 
procal engagement For example, an engagement for set* 
tling boundaries, peace and quiet: or one tending to save 
the honour and reputation of a father and his fisunily. ^ 

Compromise of doubtjuLrights too is a sufficient founda- 
jdon of an agreement. The right will not prevail against the 
agreement of the parties : and the compromise is a good 
consideration of a valid promise. 

Any particular service or labour by the party to whom 
the promise is made ; any act by which the promiser ha9 
benefit; the willing performance of that, which the party 
was bound and could be compelled to perform, (provided 
always the promise be voluntary ;) permission given to do 
an act ; forbearance of a Quit for a specific (nOt an indefinite) 
^me, or surceasing of a suit, (being in either case a mattes 
on which the promiser was chargeable ;) proof of a debt or 
pf the validity of a claim in a particular manner stipulated ; 
marriage ; trust, and delivery of a thing for care, custody, 
transport, or management ; are all good and sufficient con- 
siderations. 

85. A consideration, which is absolutely past and whoHj 
executed before the promise is made, will not suffice to 
support the subsequent promise : unless the consideration 
be one that was executed at the special instance or implied 
request of the party. But if it be incomplete, bemg exe- 
cuted in part oiily, and is continuing, the continuance and 
completion of it will uphold the promise for the whole, as 
appertaining to one matter. 

If the party derive benefit from the past consideration; 
for example, if there be a preceding duty, or a natural but 
imperfect obligation; §9 & 188. a request is implied, and 
renders the consideration a sufficient one to support thc^ 
subsequent promise. 

In such instances, though the promise give a compulsory 
remedy where none was biefore ; yet, as the promise is to do 
only what an honest man ought to do, the tie of conscience 
upon an upright man is a sufficient consideration and wil| 
uphold the promise. 
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A subsequent promise, however, will revive or strengthen ' , 
an obligation which was imperfect or voidable only : it is 
the waving of an exception rather than the contracting of a 
new engagement. No subsequent promise can cure an en- 
gagement that is void, or be upheld by it as a good and suf- / 
ficient consideration. 

86. A promise to perform a previous limited engagement A promise 
jereates no new obligation ; nor renders the previous engager oWigationdoes" 
ment more extensive than before : unless it be founded on ^^^ extend it. 
some fresh consideration. A debt is a sufficient ground of ^"* ^ ^**** 

a promise: but the promise must.be co-extensive with the 
consideration ; unless something further warrant the exten- 
sion of it. Thus, forbearance for a definite time, is a con- 
venience to a debtor, which may be the ground of a promise 
on his part; but is not so to an executor, or to a beneficiary 
heir, who is not personally bound, nor liable beyond the 
j^ssets. 

87. The consideration must be such as the party, to whom The conaidera- 
a promise is made, has a power physical and moral, that is, p^t'lcable* 
iby nature and by law, to perform or cause to be performed. Cwnyn, dmt. i. 

If the agreement be made upon two considerations, and ^* 
one of them cannot be performed, the contract may, never- 
theless, - be valid, as grounded on the practicable one : and 
the void consideration need not be proved. But if it be 
unlawfol, or one of the considerations be false, it vitiates the 
w*hole. 

88. The agreement is not the less available, though the need not be ex- 
cause of it be not expressed ; but can be shown. If the ^^^ ' 
con^ideratioQ can be collected out of the contract froip cir- pi. 3. 3. 1,' 4. 
cumstances, that is sufficient, though it be nqt expressed in ^^ • ^^"'* ^' 
it. But, if an express consideration appear on the fope of 

the agreement, which it does not suffice to uphold, pQ pther 
can be implied. 

89. A mere straqger to the consideration, doing nqthipg avails not to a 
that is a trouble to himself or a benefit to the promiser, can **'*''«*'• 

in general derive no right from a promise in his favour. But 353.* 

4ie may, if his relation to the person, from whom the consi- ^y^» ^^^' ^' 

deration proceeds, be such as would uphold a proipise from 

Ifaat person to himself on the ground of propinquity of blood 
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and natmral love and affectkn, as a good and meritorious 
consideration. 

90. An agreement of a parent with a childi ori^nating 
from natural love and affection, and entered into for the pur- 
pose of securing a provision for the latter, is, on account of 
the obligation of parents to provide for their children, con*, 
sidered to be grounded on a good consideration. On the 
same principle, diat the previous obligation of providing for« 
the one party, which is incumbent on the other, is a good,, 
as it is a meritorious, cause of a promise, any agreement 
grounded on sudi cause is deemed to be supported by a 
sufficient consideration. Hence a contract in favour of a. 
wife, though made after a marriage, has been enforced by 
English courts of equity ; and so has a covenant entered inta 
by an uncle in favour of his nephew, in consideration of his 
natural affection for him, and with an intent to reconcile him 
to his father, whom he had offended. But, in general, a 
provision for a collateral relation is not a sufficient ground 
to uphold a contract ; because there is no prerious natural,: 
though imp^ect, obligation. 

91* Where an agreement is not supported by a valuable 
consideration or meritorious cause, but is purely voluntary 
and gratuitous, equity will not enforce the execution of it ; 
nor, to the prejudice of creditors and purchasers, or onerous 
successors, will it enforce a voluntary agreement without 
any valuable consideration, however meritorious the cause 
Or consid^Tition may be, if the granter was insolvent at die 
time. § 134. 

92. Though a person, who gratuitously engages to per-* 
form any act for another, is not liable in law for not per<* 
forming his promise, he is answerable for any injury occa- 
sioned by his negligence in performing it. An executory 
agreement, for an act to be done without recompense, does 
not bind the promiier. But, if the thing, which is the sub- 
ject of the stipulated act, be delivered to him, if the chaige 
and trust be taken by him, § 84. miscarriage in the performr 
ance of it by reason of neglect will render him liable, though 
he could not have been compelled to perform it. 

An executed agreement, that is voluntary and gratuitous^ 
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the consideration being neither a valuable nor a meritorious Dig, is. 4. i. 
one, yet not an unlawful cause, is not revocable in the Ro- ^Jj ?* . , 

I -r t -1 -1 -n - t 12.7.1.$!. 

man law, if the consideration have ensued. But, if the cause 

or consideration fail, the contract may be recalled. . Or, if 

It have not yet ensued, so long as matters remain entire, 

there is room for after-thought and retraction, locus pant" (j^fc. on Di^. 

tentia: and for consequent recall of the agreement and re- 1«"*-S.i3. 

petition of the thing : especially in the case of innominate 

contracts. 

An executed ^contract, then, without a sufficient conside- 
ration, may be revoked ; and an executory agreement with- 
out one may be renounced. But renunciation must be d^. ir. i.2«.' 
timely. If it be untimely ; if the party, to whom the pro- * !^' ^ ^ul\ 
tnise was made, can no longer do the act himself, nor take 27. ^i. 
means for causing it to be done by another, the party, who ^^/***' 
made the promise, is answerable for any damage arising from 
his' unseasonably withdrawing, and from the want of early 
notice. 

In like manner -an executed contract, that is arbitrarily re- \ 

vocable, should be seasonably recalled : so as no injury be 
caused by unseasonable retraction and imtimely revindica- 
tion. . / 



CHAPTER VI. 

Consent, 

93. It is of tlie essence of every contract or agreement. Consent is cs- 
that the parties, to be bound by it, should consent to what is '«°^*'- 
stipulated and promised : for, otherwise, no obligaticm can *^' ^^*^ 
be contracted, nor concomitant right created. § 2. 

94. Assent to a contract or agreement may be either ex- express; 
presSy or tacit ; or merely presumptive and implied. 

Express assent is declared by some sufficient sign: as Grot.s. ii. 
gesture, speaking, or writing : it matters not in what Ian- ^' |^ ^' ^^* 
gui^e words are spoken or written, provided the contract- Pow, Cmt.i. 
ing parties understand each other. Gesture, though a more ^ ^* 
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imperfect and less usual sign, may be sufficiently eipressive : 
for instance, a nod in token of assent. 

Express assent may be either precedent, concomitant, or 
subsequent. 
tiicjt» Tacit assent is inferred from inaction in circumstances in 

which no person, who is not consenting, would forbear to 
Pi/. 5.6^9. act. Hb silence, in such circumstances, is deemed a suffi- 
1)^.50. 17. cient sign of the man*8 assent : for though he does not ac- 
knowledge, neither does he deny.* But the situation of 
matters must be such, that every thing concurs to raise a 
.strong presumption, with no probable conjecture leading to 
Barh^onPuf, a contrary inference. Acts voluntarily done or omitted, 
though not directly tending to indicate consent and mark 
positive approval, yet indirectly doing so, give rocmi to pre- 
sume assent on the part of him who must be aware of the 
Pottf. Cmt. u conclusions to be drawn. A man, by his silence, in case he 
iSi— 155. j^^ present and acquainted with what is passing and with 
his own rights in respect of it, is presumed to give his con- 
sent to what is then done ; unless it appear, that he was any 
ways hindered from speaking. He must have a knowledge 
.of his right : for, if one forbear to act through mere igno- 
rance, it can have no effect. His silence must be volun- 
tary : for, if there be any compulsion, which hinders him 
from speaking or acting, there is no ground, from his silence 
and inaction, to conjecture his assent to that which is going 
forward, 
or presumptiTe/ Assent is presumptive in cases of contracts founded in« 
Pow, Conu 1. / deed upon express consent, but further requiring, to give 
them effect, some agreement not expressed, but, from the 
nature of the thing, necessarily included in it. Thus a per- 
son letting an upper chamber to another, is presumed to 
consent, that he shall use the stairs to have free access to 
-.Is. his apartment and passage from it. Assent is also pre^mp- 
tive, where a person is unapprised or inadvertent, but would 
willingly approve if he were informed, because the matter is 
beneficial to himself; or is supposed to acquiesce, because 

* Qui tacet, non udqae fatetar: sed tamen verom est, earn non ne« 
gare. Dig. 



Barb, on Puf, 
6. 2. 3. 
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he ought to do so according to the maxims of natural 
equity. Thus the heir's acceptance of an inheritance, and 
a grantee's of a grant, is presumed, being unburdened with 
limitations and clearly for his interest. A husband turn- 
ing his wife out of doors assents to give her credit for ne- 
cessaries. § 58. An implied assent too runs through all con- 
tracts, covenants, and agreements, and is tacitly annexed to 
them, that, if one of die parties fail in his part of the agree- 
ment, he shall make good to the other such damages as may 
be sustained through his tieglect or refusal to fulfil his en- 
gagement. 

95. A true assent implies the serious and perfectly free Consent must be 
use of power, both physical and moral, to give assentment. ]^"t™*'^ ^°" • 
This essential requisite is wanting in promises made in jest Barb. <m Puf, 3. 
or compliment: or made in earnest, but under mistake and ^-3. i.& $6. i. 
illusion; or under deception and delusion; or in conse- c.C. 1109. 
quence of constraint and compulsion. Therefore consent 
not seriously given, or conceded through error, extorted by 
force, or procured by fraud, is unavailable. 

The Hindu law pushes this matter still farther ; and sets 
aside gifts or promises made for the purpose of delusion. 
But this is fraud on the side of the person, who practises. Hind. Dig. s. 4. 
the imposition, aqd can entitle him to no relief. 



CHAPTER Vn. 

Section I. 

Invalidity of Contracts for Defect. 

§6. Defects^ that may vitiate a contract, besides those DefectsvUiating 
which concern the cause and object of the obligation, the ^^^^^^ *' 
capacity of the parties, and the tie which binds them, are 
erroTf force, fraud, and lesion. 

Want of parties to a contract, the incapacity of parties, 
the absence of a subject or of a ca.use, the insufficiency of 
the consideration, have been noticed; §41. 53. 66. 82. an4 
will be further treated under otfaei* beads. 
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Section II. 

Want of Tie. 

Want of tie. 97* A N obligation, which is the object of a contract, is a 
Poth.ObL4t7. legal tie. % 1. There is no effectual contract where no 
binding tie subsists. For entire liberty to perform a pro- 
mise or omit the performance, is inconsistent with obligation. 
A promise, made under a purely potestative or arbitrary 
Big, 45. 1. 46. condition, § 24. is therefore of no force : as, for example, 
i^^^\ should the stipulation be for the performance of the act sti^ 

pulated, t^the party promising to do it please. 

Whether it would become obligatory at his death, sup- 
posing his promise were to perform it when he should please, 
J)%.S2. 11.J7. has been made a question in the Roman law. But, iff his 
engagement be to perform the act should he juc^e it right, 
the obligation is valid, as the condition is not purely arbi- 
trary, but to be determined by an honest judgment. 

The agreement too is valid and may take effect, if die 
condition depend on an act, the performance of which is 
arbitrary. § 24. For die obligation becomes absolute, 
should the event take place. 



Section III. 
Error. 



JBrior exckides g8w I^RitoR, as well as ignorauce of rights, renders a con- 

consent. ^^^^ ^^ agreement invalid by invalidating the assent given to 

139.* ' it by one of the contracting parties. For there is> no, con- 

iii' fs ^^' ®^"*' ^ ^^ parties are in error,* or if one of tiiem is. so, 

l&rsk. 3,1.16, respecting the subject of their agreement^ that is,.concem- 

^W^. cSJi^ 28. ^ ^® essentials of it. A plain mistake^ or palpable mis- 

Barb.<mFiif.k 
6.6.3. ' 

• Non videatar, qjai erraat, cous^ntiioe; Pjj:., 
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apprehension, though not the effect of fraud or circumven*^ 
tiooy is, nevertheless^ a ground of setting aside an engage- 
ment. For error, ivhatever be its cause^ whether cffuct or 
of law, vitiates a promise or agreement, of which it was the 
manifest cause. 

But the mistake of law must be. a misapprehension re- 
specting a matter indubitable ; a clear and undisputed rule 
of law. For the compromise of a doubtful right is valid. 
The party is aware of his chance, and also of the uncertain^ 
of it and dubiousness of the tide; and, possessbg that 
knowledge, parts with the expectancy. 

99* Error is a cause of nullity, if it concern i3[ke. substance 
of the matter or thing which is the subject of the agreement: 
whether the thing itself, or an essential quality oi it, be mis- 
taken ; or the nature of the contract. Affecting the object 
of 9Sk engagement, the identity of the subject, or that parti- 
cular quality, which the parties have principally in contem- 
plation, it renders the i^reement odier than was intended to 
be made : as when one party takes as gift what the odier 
party delivers as' loan ; or one chattel is given or lent by 
some blunder for another ; or plate is scdd for plated ware ; 
or a pebble for a gem« 

Not so, if the misapprehension concern an accidental 
quality. Since an error, which is merely concomitant, does 
not exclude consent. 

Error or ignorance is efficacious to exclude assent, if it 
regard a matter, the right knowledge of which was essential 
•to the affair in question, from the nature of the thing and 
the clear intention of the assenting party at the time. Such 
ignorance, being involuntary, prevents true consent, which 
implies competent knowledge. Error or ignorance, re>- 
specting that which is not necessarily connected with the 
<affair, is merely concomitant, 

^ If the mistake be respecting that, at which the person 
making the contract aimed, the agreement will be void; bo- 
cause his' assent is founded on the ground of the matter 
being as supposed. Any deviation in respect of this is es- 
sential ; but, if the error relate to some circumstance, which 
the party did not particularly aim at^ nor specify in his con 
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tract, though he would have been better pleased to have k as 

it was supposed to be/ the bargain wiU be good; and com-^ 

pensation may be made for deficiency* 

Dor conoerniDg 100. Error is not a cause ofnuHity when it regards the 

t e person ; person Only, with whom the contract is mtended to be made : 

c. C. 1110. ' unless the consideration of the person be the principal cause. 

Barb, on Puf. 5. or a material ingredient, of the agreement. For it is merely 

concomitant; so long as nothing in the nature of the contract 

requires, that a particular person should be the party witb 

whom it is concluded ; and no declaration is made, or inti-^ 

mation given, of a purpose to engage with him and no others 

Thus an order for a picture to be painted by an ordinary 

artist mistaken for another whose fame was among the iik<^ 

ducements to order it, will not be binding. But the sale of 

a commodity for ready money to a buyer, whose identity the 

vender chances to mistake, is not for that reason invalid, 

nor the motive: 101. Error in the motive does not annul the agreement: 

Potk,ObL20. for it is merely accidental and hot essential to the accord^ 

unless the motive be signified as a condition of the contraet: 

Barb, on Puf. 3. in which case it is an express resoltitory one. § 22. Thus a 

^' ^* ^* person, upon erroneous intelligence which leads him to be^ 

lieve a thing to be wanting, purchases it, though in fact not 

actually needed by him : he cannot retract merely on this 

account, though he may have communicated the intelligence 

to the seller; unless he declared it at the time a condition of 

the bargaiu. 

Contracts void- 102. An engagement, which is contracted through error, 

a e or error, j^ j^ strictness void: for a true consent, which is essential to 

P. F. 3, 3. 127. , . . J .1. ' . • 

an agreement, is wantmg ; and the contract is consequently 

null. It is treated, however, as voidable: because it may be 
ratified and confirmed by assent subsequent y % 94. whether 
express or tacit. 

By the Hindu law, whatever has been given by mistake^ 
Hvnd, Pt^.3.4. must be considered as ungiven. The gift is void: and the 
same rule is by analogy applicable to other contracts* 
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Section IV. 

C(ympulsion. 

103. Consent is excluded by violence, or even by the threat Force vitiates a 
of violence : since. forcCj whether used, or barely threatened, ^!* ™* ' 
lays a necessity on a man contrary to his will.* So that it &50. 17. 115. 
is in appearance, only^ that a man forced or menaced gives ^^' ^' ^'^^* 
assents The engagement is vitiated by the force put upon Path. Obltu 
his will; and is liable to revocation and amralment by the p* p^^s.^^\i^, 
constrained party or his representatives. Because all undue ^or^- «« Ptt/»3. 
force or menace, which obliges men, contrary to their incli- ' * " 
nation, to give their assent, which else they would not do» 
takes away that liberty which is essential to a valid engage^ 
nient : and because every obligation on one side must be 
attended by a correspondent right on the other: § K but 
the author of the violence can gain no right by his injury tod 
injustice. An agreement procured through fear, though in NewlCmu^^ 
satisfaction of the grossest wrong, will be set aside as com- ^^^' ^*^*' *' 
pulsory. 

104. Compulsion is a cause of nullity, though proceeding Xhoagh pro- 
from a third person unconcerned in the agreement: espe- Jhi^d °*^ rron*- * 
cially if the person, with whom the engagement is con- po«. Cont. «. 
tracted, be privy to the violence. But, if he be not partici- JJ5«. 
pant in it, nor apprised of the compulsion, the contract is PotL ObL 23. 
not vitiated: or if, without privity or collusion, he enter into ^^/*^^**^ 
the agreement for the benefit and relief of the party suffer- Pm/.s. 6.f ii* 
ing violence or threatened with it; as when a reward is sti- "Batb.mhotK 
pulated and promised for extrication from present danger; ^- P« 3« 3. ii9. 
the agreement is valid. In the latter case, the violence is 
not the cause of an imperfect consent, but the occasion of a 
-true ass^itment. 

. 105. The violence must be unjust : not a constraint put being undaly 
by the magistrate in the exercise of his lawful authority. ^"'^*^*****- 
,For Ae party, with whom the engagement is made, does '^* • * * ^ ' 

# 
^ Nihil consensui tarn contrarium est quam vis atque metus. Dig* 

E 
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or indirect, positive or negative, by which one person im- 
poses upon another. 
Newi Cani. 90 It is either against a contracting party, and arises from 
~ ' facts and circumstances^ whether suggestion of falsehood 

or suppression of truth: or is apparent from the intrinsic 
nature and subject of the agreement^ as, exorbitancy of the 
terms attempted to be concealed by a color, or inadequacy 
of the consideration viewed either as substantive lesion or as 
presumptive evidence of imposition: or arises from the cir- 
cumstances and condition of the parties; where advantage is 
taken of the mental imbecility or of the necessities of one of 
the contracting parties: or it is against other persons not 
parties to the agreement; and is collected from the nature 
and circumstances of the transacted affair, as fraud against 
creditors, &c. 
Concealment of 113. Fraudulent concealment or misrepresentation of 
presentatioB are material fiicts Vitiates contracts. For each of the contract- 
fraud, ing parties ought to disclose faithfully to the other everjL 
Comyn, CoiA 1. material ^circumstance known to him and not within the 
other's knowledge, respecting the subject matter of the con- 
tract : and if this be omitted through design, neglect, or 
Pow. c<mt, 2. oversight, the contract is vitiated. If there be a wilful and 
^ewfcont 11 i^*'"^^"^^**^ concealment of the truth in a material point by 
k n, one party, to keep the other in ignorance and profit thereby, 
it is a gross fraud and will serve to set aside the contract ; 
especially if the concealment be accompanied with misrepre- 
sentation, and a premeditated intention to deceive and lead 
the other party into a misconception. Though not the re- 
sult of a fraudulent design, misrepresentation, prejudicial to 
the other party, is a ground for refusing to enforce an agree- 
ment which is affected by it. 
Practised by a 114. The fraud of a third person unconcerned in the s^ree- 
uotacaiweof* ^^^^ ^oes not annul it, if the party, with whom it is made, 
nullity. be not privy to the fraud : provided the error, into which the 
pf^iC^C^s ' ^^^^^ party is led by the deception practised on him> be 
3. 1. 3. merely concomitunt. For if the substance of the matter, 
6%/^ "'* which is the subject of the contract, be affected, relief will 
be afforded on the ground of errpr. § 99. In this vlew^it is 
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a maxini^ that, although a person shall not be punished for ^^^ Mansfield, 
the fraud of another, neither shall he avail himself of it. 

115. By the Roman law, which on this point is implicitly Requisite proof 
followed in the French jurisprudence, fraud is not presumed ^ ^ ^*" ' 

but must be fully proved. This is not to be understood as PotLbhLSO. 
excluding the inference of fraud from circumstances, which, ^J^'Jl^p^j^ 
under the concealment that usually accompanies fraud, is the 
only evidence which the nature of the case will in general 
admit. Though the engagement or promise should appear £**«'(• ^ i* ^^ 
hurtful to Ihe granter and irrational for a person in his situ<- 
ation, yet, if it carry no plain marks of oppression or decep- 
tion, it is not to be annulled without actual proof of fraud. 
But, when lesion in the contract and facility in the granter 
concur, the most slender circumstances of unfair practice, or 
of circumvention, are sufficient to set it aside. § 121. An Pow.Cwt.^. 
agreement, infected with fraud upon the face of it, will be ^^^ ^^' 
void in law as well as in equity : and one, which, from the 
nature of it, when compared with the circumstances of the 
parties or either of them, furnishes decisive evidence pf sur- 
prise, will be set aside, although no fraud or circumvei^ion be 
actually proved. 

116. Neither inadequacy nor exorbitancy of price, un- imposition in- 
coupled with circumstances of fraud, and abstracted from all ^^"^? *romcir- 

*■,,■; , cumslances. 

other considerations, furnishes a ground for setting aside an p^^ c<mt, 2. 
agreement, or relieving a party to a contract. But con- ^^^ ^ 228. 
nected with other circumstuices, it may tend to me proof of 
fraud ; or it may constitute a case of lesion. Or it may be so 
gross, manifest, and inordinate, as to be in itself a sel^evident 
and sufficient proof of fraud, or of oppression. Contracts, Pow, Cmt, 2. 
upon the face of which it is evident, that one of the parties ^^^* 
must have been entrapped, will not be enforced at law. Nor 
is an agreement valid, which is such as to mark over-reach- 
ing on one side and imbecility on the other: clearly show- 
ing, that the party must have been Imposed upon, and did 
not understand the bargain which he made; or was so op- 
pressed as' to make it on any terms, under an influence or 
command over him which amounts to fraud. For all bar- f>,jt,4.i.27. 
gains, which from their very appearance discover oppression 
or^ inteption to catch some undue advantage from another's 

£ 3 
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necessities^ lie open to rescission on the ground of fraud or 
extortion, without the necessity of proving any special cir- 
cumstance of imposition or circumvention. 

117. An engagement, which is vitiated hj fraud, whether 
the party was by some fraudulent contrivance drawn into i^ 
or did voluntarily enter into the i^eement, but was imposed 
upon in regard to the subject matter or some essential quality 
of it, is equally liable to be annulled, whether the contract 
be gratuitous and of strict late, or onerous and o( good faith. 
Like engagements vitiated by error or by compulsion, it is 
not null of right: but is set aside in frivour of the aggrieved 
party; who has the option of waving the exception by assent 
subsequent, either express or tacit: and the other party can- 
not demand the rescission of the contract on the ground of a 
defect proceeding from his own wrong, § 1 10; nor refuse to 
make compensation for the deficiency, if the agreement be 
insisted upon. 



Section VI. 
Lesion or Hardship* 

Yalue. 118. Wh at £ V £R ministers gratification has value, as it has 

utility. The sacrifice, whether labour bestowed or thmg 
parted with, whether act done or thing given, by' which the 
like of the article or matter in question may be presently pro- 
cured, measures its actual valtie and intrinsic worth. Tliat, 
Cost by which it was obtained, is its cost. That,* whilch can be 

procured in return for it, is its exchangeable value. That, 
Price. which is settled between the parties, as the consideration of 

Path. Vente, 2. the contract and equivalent of the Subject of it, is the price»> 
Lesion. In mutual and interested contracts, when both parties in- 

p44h. Obi 35. tend to receive a full equivalent for that which thfey respec- 
tively engage to give or to do, if the consideration b^ inade- 
quate, the equality, which the nature of the agreement 
requires and implies, is wanting: And the contract is vitioua 
by reason of lesion or liardship. 

If the price differ from the intrinsic worth and exchiange- 
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ablcf vuluey^ owing to ignor^nc^ or hdf lessness on one side, 
and Qraft or advantage on the other^ there, is hardship; or 
owing, to circumvention, it ia fraud. § 1 12, But, if the like 
of the matter, which is the subject of the agreement, were not 
presenlly procurable, there could be at the time no other 
m^sure of value, but the estimation of the parties, as to 
mutual , compensation for a thing on one side foregone, and 
on the other enjoyed, in pursuancie of that agreement. 

In unequally reciprocal contracts too, the consideration 
need not be equivalent to the subject: as the parties do tiot 
intend an exchange of equal matters. 

119. Neither inequality, then, which the parties intended^ Mere Inadequa- 
nor even inadequacy of consideration in a contract designed ofnuiiltir""^ 
to be equal, is a ground for annulling an executory agree*^ Fonb. Eq, i. 2. 
mant, and still less for rescinding one actually executed, ^ 
which was fairly, entered into and rightly understood betNve^n Obi, 41. 
the. parties.. But the imidequacy may be so gross aftd mani'* Pow.Cont. e. 
fest>. the exorbitancy so enormous, as to evince,, that the J^^^* q . ai^ 
party imust have been imjf^osed upon,, and did not understand 21. 
the bargaia which he made; or was so oppressed, bs tq sub* 
mit to cooimand and power exerted over him, § 1 14. 
. iSQw Enormous lesion then is a ground for refusing to en- But enormoaa 
force an executory agreement. It may even be^ so enormous *®*'°° "' 
as to.be a ^ound of setting aside an executed one. The Cod.4. 44. 2. 
Roman law fixed, the standard of lesion to be redressed, at 
one half of the value in the case of sale; and the benefit of Puf, 5. 3. 9. 
the rule has been extended to the buyer as well as to other 
contracts besides purchase,. though it seem to have been re- 
stricted by the Roman law to the vender, and to the particular 
case of the aale of immovables. The French jurisprudence Path, ObU $^u 
adopted a lower standard in partition of heritage; but, in ^^* 
sale, the same. It is raised by the modern civil code to an 
exlces^ above skven-twelfths ; and it is restricted to the sale of 0. c, 1674 & 
immovables; and the benefit is confined to the vender: a ^^^^* 
pointrwbicb was before a matter of controversy. The reason, p^«/t. Vente, 
iwbicb is assigned, is, that the seller,. mid not the buyer, may ^'^^' 
be a needy and necessitous person. Exorbitancy of price p.p. 3.6. 84. 
too, uncoupled with iVaud, has not been determined in jEng- ^^^' ^'^^' ^^* 
li^h courts to be a ground for relieving the buyer. 

t4 ' 
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. But the principle, upon which redress is afforded, in a 
case of lesion or hardship^ which is, that advantnge is not to 
be taken of necessity or ignorance, seems to be applicable to 
Poto.CpnfTt. every sort of contract, and to each of the parties. If the 
subject of the agreement be such, that its value is suscepti- 
ble of precise ascertainment, and the agreement is made un- 
der a conception that the full value is to be given, inad^- 
Path, Obi 33, quacy is a sufficient ground of rescission. But the value of a 
p fTs 10^* thing is not ordinarily determined with precision: nor is the 
C<Ki.4.44.8. point of equality in agreements indivbible and exact. 
Poik,Vente, There is room for haggling and debate: and moreover the 
^^ subject may bear a relative price ; the value at which it is 

affected, according to the gratification which it may minis- 
ter. § 118. 
Lesiofi tropliet 121. A case of lesion meriting redress can scarcely occos, 
imposition or 'vvhich is not resolvable into one belonirine to another head: 
that of fraud, error, or compulsion, on account of the circ^um-^ 
vention, ignorance or oppression attendant on it; or that of 
incompetence, as in the case of minority, and of mental imbe- 
JEv. m Poth. cility. Inadequacy, or inequality, is rather evidence of an 
exception, than a substantive defect of an agreement. 

However, when the inadequacy or inequality is occasioned 
by circumstances which show that the consent was notfiree, 
or that it was grounded on an erroneous impression, there are 
sufficient grounds for setting aside the contract, if the other 
party were acquainted with the circumstances and took ad- 
fow. Cont. t. Vantage of them. 

An exorbitant and unreasonable agreement made vdth a 
person of weak intellects will not be enforced. For weak- 
ness of understanding, short of legal incapacity, § 63. is 
Pow.Conti. neverthelefs a ground of relief, when connected with cir- 

cumstances of imposition. 

HwfU Cent, tt. A contract made at the point of death has been set aside; 

as the party, though not proved to be delirious at the thne, 

could not have a mind adequate to the business and might 

Menu, d. 163. easily be imposed upon. The Hindu law likewise annuls the 

fr&L&rf' ^ ^* donations (and other contract^) of persons whose mind^ are 

disturbed, and understandings impaired, by mortal disease. • 

An unconscientious agreement made with a necessitous 
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man, thoush not fraudulent in diat sense of the term which Pou.Ctut.t. 
imports deceit, §11^. yet unfair as imposing hardship upon jf^i c^^ 22. 
one party, wiH be set aside on the ground of inequality, as 
being an unreasonable advantage made of his necessitous 
situation, and as being oppressive and unjust. The engage* 
ment, into which he enters under the impulse of distress 
known to the other party, is defective for want of free con- 
sent. So fru* as he can be said to elect freely the hard bar- 
gain offered to him in preference to his actual state, he does 
indeed contract an obligation: but the other party, who 
takes advantage of his distress to force the obligation on 
him, acts oppressively and fraudulently, and gains no perfect 
corresponding right. But the mere fact of known distress, 
without the further circumstance of gross inadequacy or in- 
eqiKility, or that of contrivance and management, does not 
singly affect the validity of the agreement. 

122. If a contract be mutual and equal when it was en- Ineqaalitj su- 
tered into, however unequal it afterwards become on subse- Eion?"**^ 
quent circumstances, it will be enforced. The value to Poto. Cmt. 2. 
determine its adequacy must be taken according to the con- ^'^ ^ g 
dition of the thing at &e time of the engagement. C. C. 1675. . 

123. Unreasonableness in a bargain, divested from fiaud^ Mere onreason- 
mistake, and oppression, is not a ground to set aside an outwror.&c.' 
agreement entered into by parties competent to do so, capa^ does not imply 
ble of exercising judgment, acquainted with their rights, «* ^ . 
aware of what is done, free from deception and compulsion, 144. 

and speaking what they mean. Though detrimental to the 
granter and irrational for a person in his situation, it is not 
to be set aside solely upon that ground. § 1 U. Er«fc4. 1. vr. 



CHAPTER Vltr. 

' Illegal Contracts. 

.124. It is a general maxim, that no man shall engage of NoiUe^conh 
stipulate for iniquity. If any agreement be made, which ll^i^^Thlu^ 
contravenes the principles of justice, no form nor color ^ enforced. 
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C&m^t Cant. 1. aitfttUy given to it with a view to c<Niceal and gloss tl|e tm- 
Poth Obl 45. pi^ud^f ^^ subterfuge nor evasioo^ no cowr nor disguise of 
Ev. on Path, the thing, of. the coBtract, of the mode, -or of the person^ 
Dig. it. 5. 3. ^^1 prevent courts inveftigatiog die truth aaddet^ctifig it ii| 
Pi^.5. 12. 8. itf true jight; that diey may withhold judicial aid from those, 
whose object by the contract is to transgress the law, in* 
fringe its general policy and offend i^ainst public morality 
uid; decorum : an object which would be countenanced aiid 
promoted, if the contracting parties could have redress 
against each other, while they are gnttty of an infiraction of 
the law., 
Fmb.mTr.Eq. When the obiect or tiie consideration of the cpntract is 
against the law, figamsft its policy and its provisKnis, against 
th^ principles of justice,^ ags^inst the rules and claims, .of 
decency and the dictates of morality, the agreement is void 
in law and equity. § 76* 
Hind. Dig, s, 4. . . By the Hindu law^ if any thing* be .prouMsed ^ given for 
an-unlawfid act, .the gift or. promise is indeed void: Imt the 
giver is: allowed to take back a|id reqoyer what he gave for 
auoh a purpose, though the unlawful act bedw®* The tur- 
pitude is considered 4ov be on the sid^ of tbie .receivf^:. and 
the giver i^ deemed not to have seriously intended tp give. 
Sttch are agree- J25. Instances of unlawful agreements aie,.^ th< first 
"?me.*^**^*"^*° place, those) which have for thteir object th^ procuring or.en- 
Pw>, Cont, 1. coupaging of criiDea, as theft,.p^rjiiry, personal pntrage : smd 
1^- even the 'promise of a- reward to. abstain from such crimes is 

discountenanced, as it effectively leads to criminahty and ex- 
tortion.. 
JE:«.«nP0tft. • For the like reason, namely,, the extortion in. the case, 
^^' ' every promise to a man for abstaining from that which it is 

unlawful for him to do, or for performing that which he is 
under a perfect obligation to do, is invalid: but in such 
cases the turpitude is on one side only, and redress may be 
afforded to the other. § 77. 
Preventing the igg. Agreements or proimses made to prevent the due 

due course of ^ . . - , - • . .^. 

justice. course of justice, as suppression of testimony, or stifling a 

Comyiivi. 3. prosectttion for fobb^ry or. other crime which is of a public 

Pm»!^93. nature, are i^ila^fiiland criinioad. 

Selling pffices. 1^97« Bribes for appointing to offices of trust, rewards for 



procliriog Bach employments^ stipulation for paiiicipatioii'in Pow. Qmt i. 
the emoluments of the office procured or conferred, and sale ^/^ p^, 
of employments, benefices and preferments not legally sale- ^pp*- 1« 
able, are illegal and void* 5. * 

128. Contracts made to induce future prostitution, illicit Inducing prosti- 
cohabitation and unlawful intercourse of the sexe», or to ^^^^' 
assist and promote prostitution, are unlawful and will be set Comyn, C<mt. i. 
aside. But an engagement merely by way of reparation for ^* 
past seduction and cohabitation is valid; for it is no more 
than a man in conscience ought to do, feelmg himself the 
wrong*doer: not however an engagement bargaining for 
future cohabitation; for that has an unlawfiil object. 

A promise or contract in consideration of past intercourse 
with a common prostitute will not be «et aside for the turpi- 
tude of the cause: and the reason of this is shown in the ^mb.e^u 
Soman law; because the woman's turpitude consists in be- 
coming a harlotj not in receiving the money when she- is one. Dig. is. 5. 4. 3. 

I'i9* National policy in the administration of justice re- Deceiving third 
quires, with a view to public utility, that individual persons, ^ "**!!^ 
in their contracts, should not only deal with good faith be- iB6& «. 166— 
tween themselves, but also should not, in their .mutual deal- J,^ ^^^ ^^ 
ings,' proceed with ill faith in respect of others, who. are so 3. 
circumstanced as to be affected by their contract or its con- 
sequences. When, therefore, the object of the contract, how- 
ever fair* between the parties, is to impose on third persons^ 
deceive or defraud them, the parties to a contract thus in- 
fected with fraud can have no remedy, the one {E^ainst the 
other, at law nor inequity. 

Such an Bgteement in fraud of a third person, that is> 
wherein there is actual dec^t, cannot be rendered binding 
by a subsequent ratification of the parties. 

ISO. An intention to 'defraud the public revenue is a fre- Defrauding the 
quent catise of vitiating contracts. Any contract for the -T^' p . 
disposal of contraband goods, of which the importation, or ^^, ^^ 
espcNTtation, is prohibited, is void. But, if the contract be 9^jjy«» Cont.^ 
complete s^nd executed where' and while it is- legal, (being 
yet in a foreign country, for example, in the case of goods 
thence imported subsequently;) and no assistance be given 
to the smuggling of the goods, the secernent is valid, not- 
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withstanding the selWs knowledge of the illegal intention of 
the purchaser. Yet, if the vender not only knew the pur- 
pose, but anywise aided it, (as by packing the goods in a 
particular manner, to facilitate the running of them;) that is 

Erffc. 3. 3. 3. assistance and vitiates the contract. Things, the importation 
and use of which is absolutely prohibited, cannot be the sub- 
ject of commerce, § 68 ; nor consequently of sale. But, 
when the importation is only burdened with a duty, a con- 
tract may be effectually made concerning them, for the use 
of such things being allowed to the community, they are 
left to be subjects of commerce, but a penalty is imposed 
should they be not regularly entered. Yet, if the parties 
knew that the goods were run, they have no remedy against 
one another upon their agreement. 

Ev, an Path. The law of one country, however, does not interpose to 

'^** * protect the revenue of another: and therefore an engage- 

ment, valid in other respects, is not defeated by any purpose 
of evading the fiscal laws or commercial regulations of a 
foreign country. This principle has^ indeed been questioned ; 
on the ground of the injustice towards the sovereign of the 
foreign state. 

Cheating the jgi. An agreement between parties, havin? for its object 

government. , , • \. , . i. !• i. 

Po Cont 1 cheating of government, (as commutation of supplies for 

185. money, taking a composition, or converting into a private 
J^'^j/* * perquisite what is allowed with view to the efficiency of the 

public service; which is a fraud upon the state;) is corrupt 

and invalid. 
Concealing and 1 S£. A secret agreement for the concealment of part of 
pricer"** ^® P*^^® ^f goods, with a view to the prejudice of a third 
dmyn, Cont. 1. P^^^y Or to impose upon him and induce hb assent to some 
L on Path. engagement, is void. 

Appx. 1. Agreements tending to enhance the price of commodities 

^ Cwi^, Cmt. 1. ™ ^"^ ^^ **'^ parties are also illegal. Tlius, if the owner, 
3- or a peri^on for him, secretly attend and bid at the auction of 

Ev, on Path. ^^^ goods, SO as to enhance the price, it is misrepresentation 
Appx. 1. and a fraud upon the real bidders : the sale, in which the 

Pow, ConU 1. . , 

186. price has actually been so enhanced, is null; and the pro- 
mise of a reward for the attendance of such person, is void. 

Newl Cont, 11. A Stipulation with an auctioneer for a limitation of lowest 
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l^rice^ is a fraud upon purchasers : a covert bidding being Cowp, S9p, 
thereby implied ; and the directions such as he could not ^o^'y''*^^^^'^* 
legally comply with. But directions for an upset price are 
fair. 

The promise of a reward for recommending customers^ is Comyn, Conu i. 
in like manner illegal ; being a fraud on third parties, and 
tending to the enhancement of prices to them. 

1 33. When the creditors of an insolvent person agree to Imposing on co- 
accept a composition of their debts and take a proportion "^ \ °"* 
only oi the due or payment of the whole by mstalments, if Ev.on Poth» 
one of them, without the privity and acquiescence of the jj^^'l' « 
rest, stipulate for a greater proportion, or more, security, aiid 170/ 
obtain from the debtor, or from some other person, an en- 
gagement for the residue of his debt or other greater advan* 

tage than the ^her creditors^ it is a fraud upon them, by 
destroying that equality of benefit, which was an induce* 
ment to them to relinquish a part of their demands, and by 
preventing the debtor being put in that situation in which it 
was the object of their forbearance to place him. Though 
such contracts are considered to be frauds on third persons, 
the party, from whom the engagement is obtained, may take 
advantage of the objection, and oppose it as an exception to 
Ihe enforcement of the agreement; or recover back what 
has been paid by him under it : for the distressed situation j 
of the debtor, and the tortured compassion of his family and I 
friends, place them in the condition of necessitous or weak | 
persons who are to be protected from oppression; § ??• and \ 
the turpitude of the fraud upon the other creditors is on the \ 
fiart of him who stipulates unequal benefit for himself. 

134. A gift or gratuitous contract, or an onerous one Defrauding cre- 
merely colorable, or granted for an inadequate or insufficient ., 
consideration, by a person who is insolvent at the time, is Potk, Obl. us, 
deemed fraudulent, contrived to hinder creditors of their 

debts, and, therefore, void against those who were so at the 
time; or subsequently became creditors; for they are succes- 
sors of the former, whose debts have been paid, or may be pre- 
sumed to have been paid, with their, money. But not so by Dig. 43. 8. lO. 
Ihe Roman law, if he baye intermediately ceased to be imolr ^ ^* 
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vent, having dischaiiged the first debts, and only subsequently 
incurred others. 
Erik. 4. 1. C8. An ttudvetit person is one who has no visible fund for the 
payment of his creditors, over and above the subject ali- 
enated to their prejudice ; and including amoi^ them con- 
ditional and even gratuitous creditors ; for a donation infers 
an obligation, and carries an implied warranty against his 
future acts. 
Marriage ]35. Agreements, by which something is promised to a 

p^% person for assistance in procuring and effecting a marriage 

165. which is sought to be accomplished ; (for example, a reward 

Comyn, Cont. 1. j-^^ ^j^^ excrtion of influence over -one of the parties to the 
NnoL 33. match ; a recompense to a guardian for his assent to the 

marriage ; an indemnification to a person who has famished 
means of appearing to have a better and clearer provision 
than was resdly possessed;) are void- as repugnant to pubtic 
policy and imposing on third parties : for they tend mimi- 
festly to the deceit of some party to the match, or of a pa- 
rent or friend, though neither of the parties married may 
have b^en actually deceived ; and are considered to be per- 
nicious, being the occasion of ill-assorted and unhappy mar- 
riages, brought about by artifices of third persons. 
Catching bam 136. Upon the principle of national policy, bargains with 

gams wit eirs. |,gjj,g^ reversioners, or expectants, dealing with their expec- 
181.' ' "' tanciesy are treated as intrinsically corrupt, and repressed as 
A'etcj. Cont. 29. radically pemicious; and therefore set aside, because they 
tend to encourage disobedience and imprudence on one side, 
and avarice and imposition on the other, and are attended 
with deceit on third persons not privy to the agre^nent^ 
who, having the disposmg power over the estate, were in- 
duced to leave it, as they supposed, to their heirs or families, 
and are misled into leaving it to persons succeeding to it 
under unconscionable and oppressive- bargains made with 
Necessitous expectants. Though actually executed^ such 
agreements have been set aside, when the performance has 
been occasioned by apprehension of compulsory legal pro- 
' • cess. But^ if clearly exempt from fraud and imposition, 

amd fully «nd deliberately ratified hy the party after his suc- 
cession to the expectancy, the contract will be valid. 
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The case of a person entifled to a legacy depeodeat on a 
future conthxg^it event^ does not fall Mfitbin the ptinciple, 
'upon^wbich the agreements x)f heirs .dealing -with .th^ir ex- 
pectancies are set aside*. 

By the Roman law the expectancy of a succession may 
be dealt with by consent of the person whose succession is 
the subject of agreement; By the modem French code it 
is altogether prohibited. By ibe jurisprudence of Scotland, 
it is permitted. § 69. 
^ J37* When the object of an agreement is in any respect Agreements Jin 
/inconsistent with the rules of* public policy, the contract will ^"10^"^^^ 
I not be enforced. Thus an assignment of his half-pay by a iVcwi. Cont, 8. 
^ military officer 'has been set aside; because, the provision is 
intended by the states not only as a reward for past services, 
but as means of enabling experienced officers* to hold them- 
selves in readiness to retom into actual service. Unequal Newl dna. 29. 
contracts> bbtained from sailors dealing viith their expec- 
tancy of pme'-money, have been annulled by decisions 
grounded upon the national policy of protecting a class of 
men remarkable for their inexperience, and the considera- 
tion that the property dealt with is bestowed on them by the 
state as a reward for their public services. 

J 38. Wagers, bets, wager^policies, lotteries^ and generally GBming. 
all sorts of gamingy being aleatory or hazardous' contracts, 
are not, in themselves, ill nor unjust ; provided the subject of Fuf. 5. 9. 5. 
the wager be not contrary to principles of morality or of 
sound policy ; (as those are, which tend to a breach, of the r^rnvn, c<^, i. 
'peace &nd disturbance of the tranquillity of society, or which ^' 
wantonly affect the interest or feelings of third persons, or 
which merely color some, unlawful transaction, as bribery, **' ^*' * 
'sale of offices, &c.) 'Rut gaming is reprobated and prcriif- fgs'^^f^Jjj, 
-bited by the laws' and institutions of most states;, and, so 151. 
iAt as prohibited, is unlawfal. 

Money won upon an illegal wager, isr at an^milawfol 
game, camiot be recovered by legal process ;v nor, if paid, 
can it be recovered back : not ■becaose:the one party is more 
ikvored, or entitled in.' conscience, to retain : what has been 
paid to him upon a consideration executed, wltefa isinmioral 
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or illegal ; but because the other party cannot make out a 

conscientious right and lawful claim to receive it back. 

Usury. I3g. Interest^ or luury in a general sense, is not in itself 

2^r'/' ^^* *^* illicit. It is the hire of the use: and the various arguments 

Poth. Prci 55. against its fairness, and that in particular which is grounded 

Comyn, Cont, 1. ^q ^^ absence of tue in the instance of money and other 

fungible articles^ which being employed are consumed, have 

been repeatedly confuted. It is compensation for gain or 

benefit foregone, or loss ot detriment sustained. 

But the institutions of divers states by condemning it 
altogether, or by limiting legal rates, has rendered unhwful 
what thus is expressly forbidden by legislative enactment. 
The moderation or exorbitance of interest depends on lo- 
calities; and rates allowed in foreign countries, however 
they may exceed the authorized rate of another code, vriU 
be enforced in regard to contracts there made. 

^part from special institutions, an agreement for exorbi- 
tant interest is invalidy as other unconscionable bargains 
made with a needy and necessitous person; and will be 
liable to rescission on the ground of inequality, as oppres- 
sive and unjust. § 1 £ I . 
P. F. 3* 3. 1^3 It appears to be the intention of the modem French code, 
^ ^^' ' that interest/ as agreed by the parties, though exceeding the 

rate fixt by law, should be adjudged like stipulated damages, 
provided it be not exorbitant. 
Cdiydyana, The Hindu Institutes lU^ewise allow interest above the 

37?1. '^ ^' ^^^^ specified by law, under special agreements of the par- 
ties, provided the agreement be voluntary on the part of the 
borrower ; and not extorted from him by the lender. 
Camyn, Conu 1. A Stipulation and agreement for illegal or exorbitant in- 
ec3. 1.12. 3. te^st, vvhich is termed usury^ cannot be enforced by the 
Pow, CoHt. .1. party, nor by his successor under whatever title. The coo- 
& 2. 148. tract is so contaminated by the unlawfulness of the usurious 

consideration, that it cannot be put in force by any person 
however innocent; The debtor, nevertheless, who has per- 
formed his engagement, cannot avoid the contract and re- 
cover the principal and interest; but-only the excess above 
the lawful rate. 
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BOOK III. 

INTERPRETATION AND EFFECT OF 
CONTRACTS. 



CHAPTER I. 

hiterprfitation of Contracts. 

140. Phe purpose, for which contracting parties enter into Interpreutioti 
an agreement, is to create and raise an obligation concern- ^ "^ ' 
ing that which is intended to be accomplished by the con^ 
tract. As it is derived from the intention of the parties, 
^hat intention, being ascertained, must be the ground of 
every conclusion respecting its operation and eflfect. In- Grot. «.i6.i: 
tentian is judged from the signs and indications most pro- p^f 5. i^, 2. 
bable: considered separately or coniointly. The collection Tr. Eg. 1.6.11. 

f*u ' c u ' 'i * *• T. • Piw. 1.370. 

ot the meamng from such signs is interpretation, it is cort- 

struction, or the drawing of an inference, by the aid of rea- 
son, as to the intent of the parties, from given circumstances, 
upon principles deduced from general motives, actions and 
conduct of men. 

141. In agreements, the mutual intention of the contract- Intention of 
ing parties, as entertained by them when they entered into UfquiJed!*^ ** ' 
the contract, is to be inquired and observed, rather than the Vig, 50. 16. 
literal sense of the terms.* If the intent be as doubtful as ?J^' ^ «.. 

. , . , Fow» 1. 371. 

the words, it will be of no assistance. But, if the purpose Potk, VbL 9U 
of the parties be plain and clear, such a construction is, if wiUe$^C.J, 
.possible, to be put upon the doubtful words of the agree- C(myn,C<mu4. 
ment, as will best answer the intention of the contracting 
parties ; and an interpretation, that manifestly tends to over- 
set it, should be rejected. 



* In conventionibus contrahentium voluntatem potius, quaxn verba 
, ^pectari placuij;. J}ig, 

F 



66 JnttVfVttSitiM dUb effects [Book III- 

No constniction 142. But Mrhen the contract b conceiyed in clear and 
VaH i 17 963 P*^^^*® terms, when the sense is manifest and leads to no- 
Co. LiuL 147. thing absurd, there is no reason to refuse the sense which 
Pov.^i. Ws!' ^^ words naturally present. It is not permitted to interpret 
what has no need of interpretation* • No eiq^ositioB is ad> 
missible against express word« that are unambiguous. The 
party, who has bound himself, is held, and he towards whom 
he has engaged himself has a right to compel him, to per- 
form all that naturally follows from a direct and plain un- 
derstanding of the signs which he used. 
Palpable blun- / 143. Persons, however, inadvertently speak or write 
rected. ^^' I otherwise than is answerable to Aeir thoughts. This must 
Barb, an Puf, 5. be judged from the circumstances. Literal and grammatical 
lWff.^40. 4w 54. ^^Ph and* the mistakes of transcription, therefDve, being ap- 
& 50. 17. 92. a. parent, will not defeat the purpose : they will not make an 
^amyn, 1 . 4. ^g^^^^^j^ ^^jj nor ineffectual, if Are intent of the parties 

I plainly appear. 
Intent gathered 1-4-4. The intent and meaning of the eontraeting parties rrf 
actf. ^ ter be gathered from exttmal signs; namely zDOrds and aiv 

tions. 
Woid«aretakea tVords are taken^ and understood in their ordinary^ and 
•cBse.*'°^^*"*'^ popular senw, rather than a signification dedoced from ety- 
Grift. 2. 16. 2. mology and grammaticaf anatorgy, or one tfiat iar secondary and 
Pmo ^t ^iit '"^^^^^ • ttttless they have acquired, in regard to the subject 
Com. Con*. 4. 1. matter, by known usage, » peculiar import different from 
their vulgar acceptation; or unless the context evidently 
show, that they must, iu the particular instance, and to 
effectuate the intention of the partiies, be received in a spe- 
cial meaning ; or unless there be other sufficient reason for 
understanding them in an unn^ual sense. 
Pfatod. CtfiiK Though the terms, by whfcb the agreement is expressed, 

be not? apt and usual words, yet, if they have subslance in 
them tending to the effect proposedl, they will be taken to 
be of the same eflfect as crsoal: words : for regard is to be 
had to the intention of the par tiesr, and words are applied to 
that, which, in common presumption, may be taken to bd 
their intent. 
Gvot, e. 16. 12. Wken» the contraet or agveemeiit contaiaii nodiing' odious, 
^ow. 1. 400. § 159* to make it subject to rigid interpfetation> words ayd 
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to be understood in the most comprehensive sense in which 
they are generally accepted : and an indefinite expression 
will be understood universally, unless there be otherwise 
some reasons to restrain it. 

145. Tecbmcal terms must be explained according to the Tcchmcal tenot 
definition of them usually given by persons professing the priate accepta- 
scienee suid practising the art, to which the terms belong .' ^<*°- 
unless the party, by whom they were used, appear to have ^^^ ^ pif/s. 
been unacquainted with the science or art, and with its Ian- tt. 4. 9. 
guage : in which case, the particular sense attached to the 

words must be judged from the context or from other cir-* 
cumstances. i 

If a man speak in legal language, especially if he be con^ Legal langnage. 
versant with jurisprudence or have advice, hiis words will be G^^* *• ^^* !*• 
taken in their most comprehensive signification ; not only pow. i. 402. 
knporting what they do in ordinjEiry kngaage ; but a!sa in- 
cluding what they signify in their forensic acceptation atid in 
the text of the laws, 

146. When a term, a phrase, or a sentence, is susceptible Obscurity 

of several meanings, when words arc equivocal and sentences jeaures. ^ ^"' 
amb^ous, recourse must be had to conjectures in order to Oroui. 16.4.1. 
discover the true meaning of the parties. ^^^' ^' ^^^' 

Such conjectures are drawn from three sources : the sub^ Sources of con- 
ject; the effects ; and the circumstances; that is, from the ^^^^^^' 
nature of the subject matter ; the effects and consequences 7^ * ' * "* 
of particular interpretations; and the connexion of the terms 
in question with other matters which are clear. 

147- Words are to be expkined tod understood cori- Conjectures 

formably with the subject: and terms, which bear more je^.** 

than one sense, must be taken in that which is most suitable p,^. 5. xi, 7. 

to the nature of the contract or matter transacted. When 5'** 30, ^7. ar. 
- , . 1 Pff^' 1.377— 

the same words, m the same contract or agreement, are ap- ssi. 

plicable to subjects of different natures, a different construe- c^c fiis^^ 

tion may be put upon them, according to the nature of each 

subject, and to answer the intent. 

148. The effect and consequence, which will follow, from from the conse- 

accepting words in their ordinary import, or from taking the ^l''®"*^®*^ 

terms literally and absolutely, not unfrequently lead to a pS^. ilssi. ' 

necessary conclusion, that the genuine meaning in the in- 
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stance is different from the common acceptation: as wh^re 
words so taken render a contract ineffective or frivolous. 
In such case a deviation from the ordinary sense must be 
admitted, so far as is requisite to avoid this mconvenience. 

Dig* 4S. 1. 80. When a clause is susceptible of more dian one significa- 

a C. 1157.* **^°> ^^ should be understood in that, by which it will have 
some operation and effect, rather than in that by which it 
will produce none. 

tr. Eq. 1.6. 18. Where words taken literally would bear none or a very 
absurd signification, a deviation from the received sense of 
them is necessary : for every contract is made for some pur- 
pose ; and where there is no other way of satisfying the will 
and intention, the words may be taken in an improper sense, 
lest the agreement be ineffective : for an act shall not be 
void, if it can be good to any intent. 

FtnblonEq.ib^ If an absurdity would follow from strict adherence to the 
letter, a secondary interpretation may be admitted, to avoid 
the absurdity and to give effect to the real intent of the con- 
tract. But where the intention of the parties is not clear 
and plain, and is poised in equal balance, the words must 

Gm. «. 16' 12. receive their most natural construction. For recourse is 

"4—5 . . . • . 

not had to an unproper sense, unless it be indispensable* 
But words must be restricted in their import, or taken in a 
secondary or unusual acceptation, if necessary to obviate 
injustice or absurdity. 
Context. 149. I'he true sense of the terms used may be discovered 

also by considering the connexion of the words used by the 
same speaker, either in the context, or in a different place. 
Or<ft, «. 16. 7. For it is presumed, that a man is consistent with himself. 
Poth. ObU 96. Clauses of an agreement, whether they precede or follow, 
vPtfu;. l« 403. ought to be interpreted the one by the other, giving to each 
"the import which results from the whole. For every part is 
to be construed by the whole taken together: and that ex- 
position is to be given, which is consonant to the general 
intent, as it appears in the context. 
Reconciling of 150. Apparent contradictions are to be reconciled by 
dtciTons. *^'*^'*' conjectures. But, when tlie oontradiction is manifest and 
6Vr)t. 2.16.4.2. ^^^ matters incompatible, the last agreement, or act of voli- 
Ftt/s. 12.6. tion^ abrogates the preceding. For no man can will op- 
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posite matters at the same time: and voluntary acts may be^ 
recalled by mutual consent ; or, in arbitrary matters, by a 
change of volition. 

151. Terms, which appear equivocal, or Mrhich have dif- Equivocal teniiii 
ferent significations in different places or countries, are fclSl^nL. ^ 
explained and will take effect, as they are understood where PotA. 06/94. 
they are spoken, and as they are commonly used in the c/c. mp!' ^*' 
country where the contract is made : and generally, what P<n^' i. 376. 
seems ambiguous may be explained by the local usage. 

For example, things sold by weight or measure, a pound 
or a cubit, will be weighed, measured, or meted, by the 
pound, cubit or measure, in common use at the place where 
the agreement was made : unless another measure be par- 
ticularly and exclusively established by law. Money to be Pow. i.40r. 
paid will be due in the currency of the place where the pay- 
ment is to be made. 

152. Usual clauses, though not expressed, are to be supr Usual daaset 
plied: for usage is of so great authority in the interpretation p° .^"I., * 
of agreements, that what is customary, is tacitly understood c. C.''ii60. 
in contracts, if not specially precluded. 

Thus the customary periods for the payment of rent wil). 
be assumed, if no time be specified in the lease. . 

Where the s^eement is merely preparatory to another, Ev. on Poth, 95, 
the insertion of customary clauses is implied: and things, 
which are of the nature of the contract, are understood; and 
'so is a special local custom, without being expressed. 

Long and established custom affords certainty to expres- Ev. on Poth, 
-sionsy which else are vague and inaccurate; and gives effect ^^^'^' 
to that, which would otherwise be unintelligible. Matters, 
commonly incident to an agreement of a nature familiarly 
known, are presumed to be in the contemplation of the parr 
ties : and, if an unusual variation be. intended, it must be 
particularly noticed, or will not else be assumed. 

153. Conjectures are drawn, and a construction deduced, Conjectures 

not only from the terms of a promise or agreement, taking ^^"c^^*^"™" , 

the words in their ordinary sense, or in a less usual acceptar q^^^^ ^, ^^^ ^q^ 

tion : but likewise from actions or circumstances attendanjfc ^ 

Pitw 1. 384 

on the matter, which serve to explain the nature of the deal- 

v3. 



70 



Jntnrimatlott tnfe Cffm. [BooKni- 



Pi*/. 5. 12.9, 
P<ni;. 1.385. 



Xxtfnsioo. 



Paw. 1. 371. 
GroU 2. 16. 20, 

a. 

Pm/. 5. 12. 17. 



bgs between the parties^ where atnbiguitj eke hMigs over 
them. 

ThuSy if two men bargain for wheat without specifying 
the quantity or sort; it wouM be an imperfect bargain: but 
if, by their former dealings, it appeared, that a certain soft 
and a certain quantity were in their thoughts and designed 
by them, it would be as complete as if that were actuaUy 
expressed. 

154. An agreement, by whatever signs indicated or ex* 
pressed, is not to be carried beyond the intent of the parties^ 
and should be carried to die full extent intended by ihem. 

Extension of a^ engagement is less readily admitted than 
the restriction of it; especially as a deduction from circum- 
stances or something extraneous to die terms of the promise^ 
and not merely from a comprehensive interpretation of the 
words taken in a sense which they comport, though less 
usually borne by them. Conjectures must be certain and 
not lightly received, which tend to enlarge the obligatipn, or 
impose one by an inference, that the party had that in view 
which he has not expressed. It is requisite, that the sole or 
principal reason, object or motive of the promise, as appli- 
cable*to the case, should have be^i contemplated in its ex- 
tent; so that die case, had it come into the thoughts of the 
party, would indubitably have been comprised in the ternss 
of the agreement or promise. 

155^ The ordinary import of words may be restrained by 

Grot. 2. i«. 22. presumption of an original defect of will which was not co- 

Fow. i. S87. extensive with the words; or by a collateral accident incom- 

.patible with the design and intent, and argumg consequentlf 

ft like defect of will. It may be evident from the circuin- 

-stance that an absurdity would cleariy follow a construction 

grounded on die ordinary import of the tierms; or it may be 

concluded from a defect of matter, the nature of the thing 

ivot permitting a compri^ensive interpretation. ' 

Grot, 2. 16, 24. 1 'Hie principle, in the first instance, is that no man is to be 

-supposed to intend and will that which is absurd : in the 

second, that the subject matter is always presumed to be in 

ihe mind and thoughts of the speaker, diough the words 

seem to admit a larger sense : and therefore the generality of 

\ 



Bestriction. 
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due words, wli^eb ase used, jm r^atraiaod by the particulfir a€- 

casion, on wbioh they are en^loyed. It is restraioed by tbe 

decliu«d purpose of the eogagement. But, if the purpose or Fonhi mtlf.i, 

object were not distinctly recited in the agreement and is 

to be iCoUected only from the substance of it, the supposed 

particular purpose is more cautiously allowed to control the 

j^neml expression. 

Ai» original defect of will is presumed when some collate- Pow. i. S9S. 
lal accident occurs inconsbtent with the speaker's design: 
«s in a case where something happens, which could not be 
foreseen,, but is such, that, had it <:ome into the mind of the 

. apealier, he would have excepted it. TThe reason and mo- Barb, on Ptf.s. 

: live, which solely or chiefly determined the will, not answer- ^^•^^- ^• 

, ing to the case, coAi^ent is presumed to be wanting from the 
beginning; for coptracts are considered in connexion with 
the reason expressed in them or otherwise known to be the 
motive. 

But, if the language of an agreement is attended with no Ev. on Path, 

, ambiguity nor uncertainty, and is not controlled and affected ^^' ^* 
jby an establidied usage or general principle of law, it is not 

. reasdoaUe to recur to, an arbitrary construction founded 
upon an uncertain supposition of the intention of the parties, 
ctr upon the course which they would probably have pur- 

' sued, if the contingency had been foreseen. 

. . 15(6. However gi^neral the words of an agreement may be, Conformable 
it comprehends those matters only, concerning which the Jl^ro^piation of 
.cantractiag parties appear to have intended to contract; and ^^^ parties 
not things which were not in contemj^tion. For example, pjg* %^^gl' *'* 
a. compromise of subsisting differences and of mutual C.C.ii6d. 
claims, does not prejudice fights not then known to the 
.parties. 

157. If a case be introduced in a contract or agreement, insertions to ob- 

; U> obviate doubt concerning the operation of the ensage- ^**^® donbt «W5 

^.. , . , , , . r not restrictive. 

neat m respect of it, that is not deemed to be a restriction j^. ^^ ^ 5^ 
of the natural and. right effect and scope of the obligation as & 50. i7. 8I. 
ito other cases not expressed. Particular clauses or ex- c.'^c'iiai. 
:pression8, introduced from the abundance of caution, to ob- 
viate a particular doubt which is anticipated, are not t^ be 
coasideml as 4 cc^mplelie explauatioii of the inteutiou re- 

J?4 
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Erik. 3. 3. 87. 



D;^. 45. 1.99. 
& 38. § 18. 
Poth. Ohl. 97. 
a C. 1162. 



Co. Litt. 183. 
Comyn, Cont. 4. 
1. 

Pow.Cont,!, 
396. 



Pow.ConM. 
397—400. 



Distinction of 



specting the subject, and as restricting what from the nature 
of the contract is comprised in it. But general implication 
does not prevail, when the matter is defined by particular 
expressions. 

1 58. Asa last resource of interpretation, in case of doubt, 
iif the obscurity cannot be cleared up by the intention of the 
contracting parties, or by any other circumstance, and all 
rules of exposition of words fiiil, then the construction is to 
be made, and the words are to be taken, most strongly against 
him, who ought to have explained hiu^self clearly or should 
have caused the other party to deliver himself fully. Doubt- 
ful clauses in engagements are, according to the jurispru- 
dence of Scotland, to be interpreted against the granter : 
for he must blame himself, that he did not express his mind 
more clearly when it was in his power. In a mutual con- 
tract, where each contracting party has the framing of it 
equally in his power, dubious clauses ought to be explained 
in favor of the debtor ; agreeably to the maxim, that obliga- 
tions are not to be presumed. According to the civil law^ 
which is followed upon this point, in the French jurispru- 
dence, an agreement, or a clause of it, is interpreted, in a 
case of doubt, against the party who stipulated, and &¥or- 
ably to him who engaged. In the English law, on die con- 
trary, the rule is, that the words of a covenant or promise 
are to be taken most strongly against the covenanter or pro- 
miser. But the contracting party, for whose benefit the 
agreement is burdensome to the other, is, in contracts un- 
equally reciprocal, the one who should be explicit or who 
should cause the other party to explain himself with the 
clearness requisite to obviate obscurity: and therefore the 
construction should, in an ambiguous case, go against him.. 

This rule of interpretation is followed when the contract 
contains something in its nature odious: as agreements that 
carry a penalty with them, or lay the charge on- one party 
alone, or on one more than on the other. The general rule 
of taking ambiguous words most strongly against the speaker, 
also suffers exception, where such construction would work 
a wrong to others. 

150' The distinction of odious,favorable, or mixt, ground- 
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ed on considerations of a penalty comprised, an unequal cdious and fa- 
burden imposed, a change in things established, a tendency tD 
interrupt good will and tranquillity; or, on the other hand, 
equality and mutual advantage, effect and confirmation of a Pj^'fSJ*^^* 
previous engagement, and tendency to public benefit and Tit. 6bt, 238. 
private harmony; has been controverted as uncertain and ^^.To^mi 
useless in questions of construction: and it is little to be IV'. 5. 12.12. 
relied on, for tibe ground of a rule of favorable interpretation ofri.^7, ^ 
• or of rigid and adverse construction. 

160. In the difficulty of apprehending the meaning of Rules of con- 
particular agreements or clauses of them, grounds of solution ^-^en as iUw- 
are sought from considering the principal object and motive trations. 
of the parties ; the subserviency of one construction rather ^^' ^^ji^oth, 
than of another to that object; the i|iutual relation of the 
different parts of the agreement, virith the reciprocal illus- 
tration which they afford; and the means of obviating mani- 
fest absurdity or repugnance, by extending or restricting the 
literal signification of the terms, according to evident reason 
and justice, and the intention which may thence be fairiy^ in- 
ferred. The leading principle is, that the intention of the 
ptirties, as expressed or implied, shall be the rule of con- 
struction. Particular maxims of mterpretation are illustra- 
tions of that principle, rather than substantive and autborita^ 
tive rules of law. 



CHAPTER 11. 

E^ect of Obligations. 

161.' Since contracts produce obligations, ^ 18. an agree- 4^"*'**^* *'*'*•'* 

. t r 11 . J • . • • t . * 1 ♦^^e parties ; 

ment, lawfully entered mto, is as. a special law* to those j^. -^ .. ^^ 

who entered into it, binding like the law in general. C. C. 1134. 

It does not bind other persons, besides the contracting and no others: 

parties and their representatives, §51. It has not force and things. 

effect against a third person, § 50; nor for him, unless in Poih.Obl%s. 

. * Leg«n enim contractus dedit. Dig, 
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specaat OMeft; % 43. N6r does it affect tUB%$ odier ihao 
Ifaese^ wfakh we the mbjecto of the agreemeat. 

It can be revoked o&ly by jimlual consent; or feaciaded 
for reaaoBs by law saiffideot; aa em>r, coiiii>BlaioD, fjniid> 
leaios, &£. ^ 117. 
Dig, 44. 7. s. 3. It must be fiilfitted with good fiuth, in oonfernuty with the 

ttpright intention in whkh it waa ^med* 
It binds to jQflt l62. Agreements bind the parties, not only to what is ex- 
consequences, pressed, but likewise to att conaeqaenceSy which equity, 
' '^^ ' uamgitf or la^ir, givee to the obligation, accosding to its na- 
ture. /Ij 
Implies €we IfiS. An Engagement for giving §ome thing, § 1 1. carries 

^i^tUn'T^ ''^ *^ iaqKHTfts the obligation of delivering the thing, and of 
c. c. 1136. preserving it, if it be specific and determinate, until deb- 

p!f.3.3.*144. ^pci 

and fruits pro- The «»bligation extends to the fruits of tlie thing, if it pio- 
daced, ^dvoe any after it ahould have been delivered, (when the 

Puth, OhL 145. p^^y consequently is in defoult, § i68.) or after it became 
Erik. 3. 3. 9. ^^ property of the party who is to receive it, § 166. The 
ftuits of a productive article are due likewise in the case of 
aaie, from the time of the contract; and in otbea* instances, 
bom the <one iperio^ ^v the other, according to the different • 
nature of the convention <»r other cause producii^ the obli- 
gation. 
at fit time and l64. The delivery of the thing, or payment of it, must bo 
place. 1^1 iijg ^iQg j^Q^ place agreed; or, if none have been agreed, 

^ ' ' at a time and place suitable; and to a person authorised to 

receive it. 
Degree of care l6o. An obligation to attend to the preservation of a 
required. thing. Under an agreement which has for its object mutual 

Diff. 13. 6.^5 * benefit, requires on the part of the person charged with it, 
JSrA. X 1. «i; such attenti<)n in his care of the thing, as persons of ordinary 
discretion and prudence afford to their own affairs. He ia 
answerable ior slight neglect. Sale and pledge are instances 
of coob^acts subject to this rule. 

In general, if the object of the agreement be the advan- 
tage of but one psu'ty, ^e person charged with the conser- 
vation of the thing, being the party benefited, is bound to 
give the utmost care and «ttantion» and is answerable for the 
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slightest negligence; as in the case of commodate or loaft 
for use. 

But he is not bound to apply particular diligence, nor Comyn,bi(,x 
greater care than he gives to his own affairs, if the agree- ^* ^* 
ment be solely for the advantage of the other party; he is 
accountable only for gross omissions and neglect : as io the 
instance of depostte without reward. 

These rules are subject to divers exceptions relative to Jones, BaiU 
particular contracts: and the obligation of attending to the pfp^^.s. 145 
care of the thing that is to be delivered, is more or less e»- BlPuohC, C. 
tensive, and calls for a greater or less degree of diligence, in 
Tespect of different classes of agreements. 

166. An obUgation to deliver a thing is complete by the Consent tran*. 
consent of the parties, and forthwidi transfers Ae property, ^"c7t^^' 
4f the contract involve a transfer; as in sale and gift: unless p. F. 3. 3.146. 
the stipulation be for a future translation of the property. 

By the Roman law, the right answering to this obligation, Potfc. Obi I5i. 
was considered to be a right to the thing, not in the thing: 
being that of proceeding against Ae person bound to give the 
thing, for the purpose of compelling him to deliver it The 
thij^, which he was bound to give, continued to be his, and 
did not become the property of the other party until actual^ 
or fictitiously and symbolically deliv«*ed. 

167. Tlienceforth the thing is at the risk of the party who The thing is at 
is to receive it, and is become the owner of it, although it'o^ueroroftht 
remain in the hands of the other party, actual delivery not defaulter. 
having taken place.^ Unless that other party be in default, ^* ^* ^^^^ 

§ 168. in which case, the thing is at his risk. 

If the property be considered to remain with the former P. F, 3. 3. 146. 
owner until the delivery of the thing take place, §. I6G. it is 
nevertheless at the risk of the party who is to receive it, and 
the other party is exonerated by its fortuitous or unavoidable 
loss; because the obligation to deliver it, having for its sub- 
ject a specific thing, ceases as having no subject, when that 
thing no longer exists ; or because the property, which con- £r^ 3. % r. 
tinnes in the former owner, until the delivery of the thing, is 
bfit nominal : he has the custody of the subject for the be- 
hoof of another, and is debtor for the delivery of ihe same 
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Obi 144. 
C.C. 1159. 
P. F. 3. 3. 147. 



Damages are 
doe if specific 
performance / 
may not be eni 
forced. ' 

£rtfc.3.3.86/ 



Poth. ObL 157. 
Ersk, loc. cit. 



Newl. Cant, 6. 



Ew. on Path, 
ObL 157. 

Fonb, on Tr, Eq, 
1. 1. 5. & 3. 1. 



Or the thing is 
to be done at 
the defaulter's 
charge. 

C. C. 1144. 

Orxectified. 

C. C. 1145. 
Poth. ObL 148. 
C.C. 1143. 
Poth. ObL 158. 



subject, but not in equity answerable for casual mbfortunes 
to which it may be exposed. 

168. The party, who was bound to deliver the thing is in 
default (in mord) if he retain the thing, wliich is the subject, 
after it is demanded, whether expressly and formally or by 
an act equivalent to a formal demand; or he is so, without 
such act of demand, if he neglect to deliver it at the proper 
time conformably with the tenor of agreement, at the expi- 
ration of the term, when the contract contains a stipulation 
to that effect. 

l69* Non-execution of an engagement, of which the spe- 
cific performance cannot be compelled, whether the obliga- 
tion be for giving, for doing, or for not doing, some thing, 
must be compensated by damages. For. in all obligations 
concerning things lawful and in themselves possible, the 
party, who fails in the performance of his part, must mak^ 
up to the other the damage sustained through the non-per- 
formance of his agreement. ^ ^^5^: ^ 2^ — ^ 

Every obligation to do, or not to do, a thing, is resolvable 
into such compensation, § 11. and especially the engage- 
ment of one who is bound for a fact to be performed by 
another. 

Specific performance of agreements is to be enforced, if 
a recompense in damages would be no adequate remedy* 
English courts of equity, in exercising their jurisdiction of 
compelling the performance of acts agreed to be done, pro- 
ceed by imprisonment of the person in case of refusal. But, 
where pecuniary damages are a full and adequate compen- 
sation, a suit for compelling specific performance will not 
be entertained. 

170. In case of an obligation to do a thing, the party, if 
execution be practicable,, may be authorised to cause the 
matter to be executed by his own means, at the cost and 
charge of the contravening party. 

17 !• In case of an obligation not to do a thing, the con- 
travening party owes a compensation by his very act of con- 
travention. The aggrieved party has a right to demand 
moreover, that any thing done in breach of the engagement 
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be undone and destroyecf^ if this be feasible^ at the proper 

chaise and cost of the contra vener: iivitbout prejudice to his 

right to a further reparation in damages, should there be 

grounds for it. 

- 172. Reparation or compensation, by way of damages Daroagcii^r* 

and interest, is for the loss suflFered, or for the deprivation of ^'^["^^.d gain 

gain sustained, as necessary consequences of the failure in ceasing. 

A ^ r^u ? Potfc.t)6(. 169. 

due performance of the engagement. g^ 159. 

Reparation for loss is by way of damages. Interest in %*^*®-^^' 
general compensates the gain missed. § 180. 

17s. Damages are due as well for ill performance, as for Forill,.uon,or 
non-performance, of a contract; and for tardy execution of ance! ^^ ^""* 

it C. C. 1147. 

_ , , . . , \. , ^ o Port. 06Z. 169. 

174. They are due when a party is in default, § 1 08. or Due upon d«^ 
without the circumstances strictly constituting defiiult, if ^■***^* 

that, which he was bound to do, could only be done, with c.c«ii4^. 
effect answerable to the object and purpose of the agree- 
ment, within a certaui time, which he has suffered to pass. 

175. The compensation should be a precise equivalent, if Should be a pre- 
strictly determinable. But, when exact estimation is ira- or'aMtiifoction. 
practicable, damages are to be rated at such amount as 

would be voluntarily accepted by others .in like circum- 
stances, for a recompense. 

The estimation is to be made by expert persons (conver- Path. Obi, t4£. 
sant with matters of like nature) and selected to make an 
award; or by assessors appointed (as a jury empannelled) to 
assess and adjudge a compensation. 

The extent of the damage is to be estimated by the real £rtfc. 3.1. 14. 
^woHh of the thing; and not by an imaginary value, or the 
price of predilection, which the sufferer set upon it. Its 
worth, or what would constitute an inducement to suffer the . 
loss or forego the gain voluntarily, may however exceed the 
exchangeable value or the market price, by reason of special 
circumstances. 

In cases affecting the personal feelings or attended with Ev.onP^ih. 
wanton injury or insult, the compensation may be more than ^ * 
commensurate to the actual damage affecting property, be- 
•ing awarded by way of penalty, yet as a. recompense to the 
^aggrieved party for his personal suffering. 
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176. If tbe agreement specify a certam amoimt by way of 
damages for noB^performance of it, more or less than the 
stipulated damages camiot be adjudged^ since the parlies 
have foreseen the case and fixed the compensation. 

Stipulated damages can only be, where a clear unequivo- 
cal agreement stipulates a certain value as a liquidated satis- 
faction fixed and agreed by the parties for the domg or not 
doing certain acts expressed in the agreemeQt. 

Where the precise amount is fixed and agreed upon, and 
the covenant is to pay a particular liquidated sum, that very 
sum is the ascertained damage; nor is there any room for 
recompense or relief: for courts cannot make a new cove- 
nant for the parties. 

But a penalty, which is a forfeiture annexed to a contract 
or agreement, the better to enforce a prohibition, or ensttre 
the performance of wol act agreed between the parties, is 
accessional and intended to secure the damage actnally in* 
curred. It may be mitigated if it be excessive ; or the party 
aggrieved has the option to proceed for the penalty, or for 
general damages, for breach of the agreement, if it be ift^ 
adequate. Yet, having made Im election and recovered the 
penalty, he cannot sue to recover further satia£fection. 

177- The defaulter is held only for damages which were 
foreseen or mi^t be foreseen : provided die fEoInre do not 
proceed from finud on his part 

If the damage do arise from his fraud, or iU faith, com* 
pensation must comprise so much of the loss sustamed, or 
of the gain of which the other party is deprived, as is a direct 
and immediate exmsequence, though it may be not a foreseen 
and necessary one, of die fiulure. 

He is not answerable for remc^e loss and deprivation of 
gai% v^ch are indirect and mediate consequences of the 
breach €f engagement; and of which his fraud or ill faith is 
not the cause, but the occasion. No detriment then, which 
is remote or indirect, should enter into the computation of a 
recompense in damages. 

178. The defiaolter must indemnify die other party for the 
non-execution of the engagement, or for delay in the execiK^ 
tion of it^ even thojyigh no iB fisdtfa appear on hia part ; if he 



do not show, diat due defouk arose from a tamae foreiga to a c. if4r, 

faii» wai notHMfNitable to Ivmsdf. For^ tf hehans been pr^ p ^ 3^3 |5q_ 

vented hj an overpowenng force^ or by a fortnifeoiia e^nt^ i5i. 

from doing that which he was bound to do^ or hsre been. 2)^/50. 17. si. 

ixHide to do that which was intet dieted hy hiB oU%atk>i^ there 

is no ground for sobjecteg him to damogea: unless he took Cod. 4. 23. i. 

upon binself the risk of such an event ky kis agreement; or 

unlessi he wens itt fank is respect of the smbjecl matter prc^- 

nois^to tbe event; in which ease his deliin|oency mposes; 

OB bimr the risk o€ even a casual or unavoidabk oceurieace : , 

or ualesa he omit to give tinelj infiknaAion ef the ioipedi- 

ment ariseiiy without has fank^ to die fhlfilaient of Us ei^s^e-^ 

ment* . . 

179- Damages arising from dehnr, especiaUv ia the case Interest com- 
m obligations confined to the payment of uoney^ coasist m ^ ^ ^^^^ 
interest to be acyudged at a regulated or naual rate, or at P. F. 3. 3. 153. 
that stopulated by the contract. It ia conq>ensatory interest^ j^l^ ^^ ^.' H^] 
being vetribaition and anends fom emergent las^ aad ceemig ^^^^' <^ ^^f- 
gatn. 

Snch compensation kt form; of interest n doe withont 
proof of specie loss. For the usual, or (whick sfaoukl be 
ikt same) the reguhfcted rate of iutserest is the ordinary gain 
which nnght be readity obtained; and of which, tlierefiMre^ 
the party haa been evidently deprived. It is the: coaraion 
|Hrice of the legitimale profit,^ which be onght have easiky de« 
lived froaa the smm due to him,, had it been paid.. It is in 
geaeial regulated at a fiat standard, because it is diMkuit 
t» fovesee os to prove the partkxdar dann^. Bul^ if the 
parties have foreseen and provided for the case by tbciv 
agreement, the rate of interest fixt and agreed by diem, not 
as a comminatory penalty but by way of stipulated damages, 
§ 176. should govern and determine the amount of com- 
pensation ; if no enacted law oppose it. 

If then a rate of interest have been stipulated in the agree- p. p. 3. 9. 153. 
ment, whether greater or less than the law directs to be ad- 
judged witliout stiptdation in on^nary cases, more is not to 
be awarded ; nor less, except the agreement be for a rate of 
intetest whrcfa Ae hrw of (he comitry has forbidden. 

lea Coibpensatofy interest is due from the ihne when ^^®"n^."®*^^ 
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the party. is in default; § l68. or, if there be no previous 
default, from the date of the institution of a judicial demand ; 
or,. in certain cases, from the period, from which the law, or 
the tenor of the agreement, makes it run. 

Arrears of rent, of hire, of annuities whether for life, 
t^rms of years, or perpetuity, of instalments, and generally 
of all sums payable at times certain, bear interest from the 
d^te of the dem^ind, by which the debtor is put in default ;. 
or, under agreement, from the. day stipulated* So other - 
sums due, whether for restitution of profits, or for reinan 
bursement of money paid, or repayment of money received, 
bear interest from the demand and de&ult of payment. 

181. Interest due may bear interest ; either by a judicial 
demand, or by special compact. 

When the party, by whom the instalment of interest, being 
due, ought to have been paid, is in default, § J 68. the other 
party suffers loss or deprivation of gain, in like manner as^ 
when any other due is withheld and payment of it postponed. 
He is debarred of the legitimate profit to be derived by- him 
from the use of the money were it duly paid to him. Com- 
pensatory interest then is here the equitable amends of los9 
suffered or of gain of which he is deprived. Compound 
interest, nevertheless, was prohibited and stigmatized by the 
Roman imperial constitutions, and disallowed in divers other 
systems. of jurisprudence. It is permitted and at the same 
time reprehended, by the Hindu law; and is allowed, as 
naturally it. should be, by the modem French code ; with^ 
restriction, however, that the interest in question, whethar 
under the agreement or under the judicial demand, be for 
one entire year, at the least. 
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CHAPTER in. 

Effect of Imperfect Ohligatiom. 

182. Imperfect Obligations are either nafura/. or era/ 
only: § ig. the one a tie of equity.; the other, of rigor*. 
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183. Though a purely natural obligation carry a morkl Natural obliga- 
and honorary necessity of fulfilment, since that is by nature *'°°*' 

due, ^:hich is m conscience owing; yet, not being sup* 84? i. 
ported by positive law and the approbation of tivil institu-^ 
tions, it affords no ground of action for enforcement of it by ^ 

, / , ?^ . ... J Gath.adlmt. 

legal process: but it presents an exception, which maybe 3.14. 
defensively employed ; and precludes a revocation of volun- 
tary fulfilment. 

184. Natural obligations spring from the condition of the ariiing from the 
person or the nature of the instrument. , Those, which ari^e person -, 
from the contracts of persons, who, having judgment and Poth.ObUn. 
discretion sufficient, are nevertheless by law rendered incom- ^^^' ^ ^' ^* 
petent to contract, § 54. are purely natural. A minor in 
adolescence or above the age of pupilage, binding himself 

without the consent of his ;guardian8, though the law declares 
his obligation void, stands naturally bound by it, if no im- 
position have been practised. A woman is, in her widow- 
hood, naturally bound to fulfil the obligation under which 
she laid herself during the subsistence of the marriage, though 
no. action lies agamst her for performance. 

A civil obligation, when the party has some bar against o' ^f^™ * •?" 
1 1 i< -11 i. • iY» andexceptiou 

the action that results from it; such as lapse of time suffa- to the right. 

cient for prescription ; or informality of the agreement; or i*©**. 061. 196. 
the want of a written or of a sealed instrument in proper 
form, as by, law made requisite ; may be regarded as a purely 
natural one. In this is comprehended that sort of merely 
natural obligation which springs from the nature of the 
instrument. 

A nude pact^ as the term was understood in the Roman Node pact 
law, is a prominent instance and chief source of merely Poth. Obi. 191. 
natural obligations; among which consequently were in- 
. eluded various engagements, which modem jurisprudence ' 
reckons as mixt and perfect. As the same term is under- 
stood in English law, being a bare pi omise, without any 
cause or consideration, it does not raise a full obligation. 
Thus, if one buy a thing for money, and none be paid, nor P<m. Cont. 1. 
earnest given, nor day set for payment, nor the thing deli- 
vered, no action lie? on the one part for the money, nor on 
, the. other for the thing; but the owner niay sell it to another, 

o 



M 3|Amptmt(0Ran^ (Effect. £B#oicm. 

•faice such pmmisei or conMdto ir^ deemed nude pdcts, 
thef« being tto CKmniderMon nor cause for Atm, l>ut dM 
coTcnantfl themseWes which will iiot sustain ad actioti. For a 
man is not held bound to an executory cotttract unadvisedly 
entered into by words only, if ft be not founded on a good or 
Comyn, Cuiit. Valuable consideration. So likewise^ if a mad gratuitously^ 
1. 2. & 3. 12. ^^ f^^^ ^ motive of friendship) promise aoodier to give hki 
a sum of money on a day to come, this is a nude puctf and 
cannot be enforced at lanv. Or if an artisan, not being by 
his situation bound to perform all work liiat is tendered to 
him, nndertake a task for which no consideration is stipu- 
lated, but do not enter upon the work, no action can be 
Pow. Cora, 1. supported for his non-performance of it. Even a written 
^^ LCon 4w *^*"^°*^^ ^ ^ covenant under seal, being purely voluntary, 
will not be enforced by a court of equity, nor by more than 
nominal damages in a court of law. 
Ko obligation Among obligations^ which may be called purely M^ilraf, 
arises frora a i^^^ j,^^ reckoned those, wfaich ariso from a cause discoun- 

repreheiutble ' , . * « • 

cause. tenanced by the law, imd to which it denies an action on 

Path. Obi 193. account of the disfiivor of their coftsiderala<m. These, it ia 
nevealheless observed, would not> by the Roman kw, have 
even the name of natutAl ObligatioAs ; toid indeed neitfier 
Goih.adlmt. ^^^ of obligation, perfect or impetfect, natural or dvii, 
^* 1^ doek arise from an engagenient> ^hich (he kw condemns. 

But where nothing is reprehensiUe in the agreement, a no- 
Ev on Path. ^^^^ obligation does result, though eome legal incapacity 
ObU 194. inay prevent it^ full and perfect cogency. 
A oatural obii- 1 85. The chief effect, as characteristic of a purely natural 
radi^JIl ^ oMigaliOn, is, that, when the pttty bound by it has volnnta- 
Poth, ObL 195. ^y folfiUed tibe engagement, such payment or fulfilment ii 
Vig,44,7. 10. vdid and not subject torepetition and restitution, or rede- 
mand and recovery; because Ae dbcharge of a conscien- 
tious and honorary duty was u jast cause of payment ; and 
the other pturty has received what was naturally and equitably 
'due to bim. Thus payment of a debt contracted by a woman 
. "during marriage, without the sanction of her husband, and 
discharged by her ki widowhood, is valid; but not so, if -dife 
'payment be made before she becomes a widow : for she is 
^o more capable of paymgi than of oontiueting widiout hk 



Utttfaority. § 57* In like manDer a mkior, who coniracted t OI$^ ts>'ii W 
debt without the authority of his guardian, and has hectt 
benefited by it, if he pay it after he ia of full age^ canaol 
rMemand the payment ofiade by him. Nor a slave, >i^ho 
Ikfter manumission pays a debt ceatracted during servitude* 

186. Anodier effect of merely natural obligations is, that fapjKurtsaie 
a surety m^y be interposed, who is effectually bound by his aadrd^^ 
(mutionary engagem^it, both naturally and civilly, though Enfc. 3.1.4. 
Uie principal, not being civilly or fully obliged, could not he %t,%^,f^^ 
•ued. 16. $3. 

Thus a surety in an obligation where the principal's obiv* ^ 
gation is not legally attested, or s^ surety for a married wor 
man, or for a minor acting without his curators or guardians, / 
is properly obliged, though the principal himself should get 
free by pleading the statutory nullity or his own legal inca- I 
pacity« For, as the surety is presumed to know the condi«> 
lion of d^e principal, the plain import of his engagement is, 
that, if the principal take the benefit of the exception, the 
surety shall make good the debt. 

It has been maintained by an eminent author upon French P<^ Ohl I93i 
jurisprudence, that when the quality or condition of theper^ 
9on is the sole ground upoq which the law annuls die obliga;^ 
tton, as when a woman engages without authority of her 
husband, the obligation of die surety is nevertheless no more 
valid than that of the wife : because this being void cannot 
be ^ suiBcient subject for an accessory obligation to be at^ 
tached to it. But that is not a ss^tisfactory reason for invali- ^^ ^ ^^^ 
dating an undertaking by a person unaffected by any legal 
disability, to assure the performance of an engagemeitf con- 
etituting a natttral obligation in another : as if goods be sold 
io a person under age, and a person of full age should in his 
de&ult engage to pay for them. 

However, since the engagement of the surety is but an Mnk. Inc. dt. 
accessory obligation, it cannot subsist without so^ie obliga- 
tion to which it may accede. He is not bound therefore, if 
not ^ven a natural ol^ligation is created against the party for 
^hom he became surety. 
- i87» In lil^e manner a merely natural obligation is ground «n<i the acc^ 

. uonofftpledgt 
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Dig. 56. 1. 59. sufficient for die accession of a pledge ; or for upholding 

^' '^^' this • accessory contract, so long as a natural obligation 

arising from the principal one subsists. 

18 matter for 188. A merely natural obliiration likewise fumbhes mat- 

novation ; ^ .it-»i. 

J>^. 46. 2. 1. 1. ^^^ ^^^ novation, or the substitution of a new engagement, 

CujacadDig. which is binding civilly or naturally, in place of the origin$il 
P.F. 3. 3. X one. For example, a minor adolescent, who has made a pro- 
mise or. agreement without the authority of his guardian, 
having contracted a debt by which he has been benefited, 
and who has promised anew for the person to whom he was 
indebted, is bound by the renewed engagement under a Tia- 
tural obligation as before, or for so much as has served to 
benefit him, if he be yet a minor; or fully, if the renewal 
take place after majority. 
and for under- 189. It in like manner furnishes matter for an undertaking 
I)' * li «L 1 7 *^° ^^ P**** ^f ^® person who was naturally bound, or on 
' that of another person for him, to make good the agreement 
and fulfil the obligation. 
Com^, Omt. Where a man is under a nuiral obligation, which no court 

^* ^* of law or equity can enforce, and promises to discharge it, 

the rectitude of the matter is a sufficient consideration ; and 
upholds an engagement, which gives a compulsory remedy 
-where none was before : for the promise is. only to do what 
an honest man ought to perform ; being that to which he was 
bound by the ties of conscience. For instance, a man pro-*- 
mises and undertakes to pay a just debt, the recovery of 
which is barred by prescription ; or a meritorious debt con- 
tracted during his minority ; or the whole of his debts, being 
■in affluent circumstances after bankruptcy and certificate ; 
or engages to perform a secret trust, or one not duly authen- 
ticated. The subsequent promise revives a voidable engage- 
ment ; not one which is void fiom the beginning : for this 
infers neither natural nor civil obligation. § 85. 
wibn!^^"^^"' 189. By the Roman law a purely /la^tira/ obligation 
Dig. 16. 2.6.& ^^'^*'^®*^ ground likewise for compensation or set-off: unless 
1^- * ^ . *t were opposed by a peremptory exception, as prescription 
ttd Dig. loc, cU. or conclusive judgment ; for no one can set off and com- 
ol*Li^3*^ pensiUte claims which he cQuldnot with effect pursue. Ac- 
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cording to the law of England, it is clear, that nothing can 
be the subject of compensation or set-off^ which cannot be 
the subject of an action, 

[Ql, A mere civU obligation, which is one binding by Amereci?a 
strict law as a tie of rigor, but not by equity and natural „o effect. 
law, is, as it were, unreal, being in the end useless: for the Vinn^adlmt, 3. 
action, which it produces, may be rendered ineflFectual by a ^^^^^ 3 ^^ ^^ 
perpetual exception in equity; and it matters little whether I>ig' 5o. 17. 
a man have by law no action, or it be counteracted and de- 
feated by an exception and defence. Thus, if the money, Inst. 3. 32. 
for which an instrument is executed, be not received, the 
action at law, founded on the instrument, is opposed by the 
exception or remedy in equity. So, if one lend a sum of Dig. 13. 5. 3. 1. 
money to another and afterwards promise not to exact pay* p^p 3^ 3/^5^ 
mentof it, the other remains, according to the Roman juris- 
prudence, bound by law and not by equity : for the equity 
of the promise relieves him. Or, if one undertake to make 

* good what by law but not by equity he owed, having a valid 
exception to oppose to it, he is not bound by the undertak- 

. ing, because the debt so undertaken by him is not justly due. 
Thus likewise an action, founded upon an obligation ex- £r«fc.3.l. 4. 

' torted by force or menaces, may be elided by the remedy of 
exception or of rescission. 

Another example of a merely civil obligation has been PotL ObL 174. 
stated in the case of an erroneous judgment from which no 
appeal lies. But this has all the effect of a perfect obliga- 
tion^ as it may be enforced by judicial process. 



CHAPTER IV. 

Effect of Conditional Obligations. 
192. A POSITIVE condition is accomplished, when that, A condition 

,.,.,-,. ^. , , , , must lake placp 

which IS the subject of it, takes place: when the event con- i„ the manner 
templated happens, or the fact is done. meant. 

, It must be effected or take place in the manner, in which c^'e.ii75. 

. the parties appear to have meant and intended : either by a Ev.on Path. ib. 

q3 
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.specific or % ftub«taAtiaI perfonfMace, or mteal and precise 
occurrence; or by specific accompliriiiiient Mlj, if Ae 
terms and intention of the agreement be such, as not to «d- 
Foik. Obi f07« mit equivalent fulfilment. It may be effected by keirs or re- 
presentatives, if the feet, which is the ot^ectof the condition, 
be not a personid act, vyhi<^; consistently with die views of 
the parties, can be satisfactorily done by none but the mdivi- 
Po^OhliOH, dual. It is effectually Accomplished when it takes place 
after the death of the party towards whom the cobditional 
obligation was contk^cted. Upon this pointy adistibctmi is 
taken between legacies and contracts: bu^ since Ae lKx:eift- 
£v. onPot/Ltfr. plishmentof a condition has a retrolpective ^fect^ § fii3. 
the property vests in liie conditional iegatee who tarvivos 
the testator, subject to the coiiditioil and suspended by at, 
-but transmissible and disposable by hirak 
Failure of apo- 193. A positive condition fails, when fbe tim^ Kmit^ £»r 
wtive condition, ^^^ accompHdiment expires without the occfirrence of the 
Poth. ObL 209. event; or, if no time be Itmited, so soon as it b^ecolneb cer- 
tain, that the event wM not happen. 
Ev, on Poth, ib. If the Condition be pot^tative and no timts be specified, 
the conditional proosise is disdiai)ged# if the ccmdition he 
not performed within a prescribed and reasonable timfe alter 
a judicial or formal requisition. 
Accoropfislh* 194. A negati^ condition is acc(»liplished, wiien the 

"vrlne* "*^' ^™*® limited i« lexfnrcfd withont tiie oocluTenoe ^ the «event; 
C. C. 1 177. ^T before it, as. well as in 4he case where «io time is lianted, 
Poth, ObL^w. so soon as it becomes certain^ that Ihe event will not hafj^ 
pen. For instance, a sum is promised, if a ship do not ar- 
rive in safety within a year-; -or {without a term) if it come not 
safe to port. A legacy is left to a collateral, if the children of 
the testator do not marry into a certain family favored by hin^. 
Dig, 45. 1. 115. If the negative condition be potestative, the obliga- 
Poth. ObL 211. ^^^^ becomes absoltrte, when it is in the power of the con- 
^Ev. on Poth. tracting party to fulfil the condition conformably with 
the ifftention of the agreement, if lie negiect tb do to 
within a reasonable time wfber m treiquost, or [pidiciidJetnfltM!. 
But no legal proce^tii^ can be grounded on lAs ^oiifnge- 
xnetit, so ^long as it is not <owiiig to hkn Aat <ftie fnonise, 
indddi is the ^iribjeat of the condition, taonnns nadUfiUed* 
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jFor ^xampfe^ if a p«r>Qn engage to pay a 9Ui» of mwey if 
be do not give a certain dav^ or a horsei or other deterour 
aat« article ( or ent^r into the like engagements if he dp oat 
r^xntove a pwance which h annoying to the other partyr 

19v»f Negative conditipn^ fail, and the obligation d^pen- failure of i^ 
jient on them is of no effect, so soon as the ev^nt, which 'v 
the subject of the condition, takes placer 

196* A casual condition, or one which depends upon acr Casual coudi- 
i:identy § ?4. must exist, before the party becoines liable uuf **"°* 
der the suspensive obligation to which it was annexed, ' ' ' * - 

197- A potestative condition precedent must be acconir Arbitrary one. 
pjUsbed, to render die obligatiou, which is suspended by \\, ^^^^' ^^' *i^- 
absolute. That the party, in whose power it was pre^uu^d 
ito be, has done all that he could towards its accomplish- 
latent, does not suffice in the case of a contract By the Di^. 30. 54. $f. 
Soman law, bis endeavours were held to be sufficient in the 
instance of a legacy. In ^e jurisprudence of Scotland, that Ersk, a s. 85. 
is deemed to suffice, unless he put off the perfonpance of his 
part until it becomes impossible. That even a legacy given 
upon a condition precedent, is due if flie performauce of tlye Ev, m Foth. 
x^onditiou beconie iinpossible, is a principle not recognized 
in English law, 

198. In like manner a mixt condition, or one which is in MUt conditloQ. 
part arbitrary^ and partly casual, or else dependent on the Cmf.a.ai. $7. 
. wiU of a l}urd person, § 24. must li^ accomplished to ren- 
der .the obligation suspended hy it absolute. For instance, Puf, 3. 8. 4. 
a sum of mo^ey is promised to a person, if he marry a cer- 
tain damse)^ It is npt sufficient that he, to whom it is pro- 
mised, is willing to marry th^ damsel: she may refuse hin^, 
jQr die htdto^e the ^upjti^lSf h this case also a distinction P^^k* 0^^* ^^#* 
k^ been taken hetweeu ponlracts spd legacies. lu ihe '^' * ' ' 
juqisprudepce of Scotlapd^ ^n obligation bein^ granted und^r Erth 3. 3. 85. 
such a condition, is con^sidered to be fulfilled, if the ad- 
dresses pf the party .be rejected by jbhe woi^an. In a sim^- 
Jiar case tiefor^ an iEngUsh oourt, the opimon, ^s if, c<^~ Temp.Taib.i64n 
cemed a legacy, favored the conclusion, that the condition 
was dispensed with by the refusal and death of the woman, 

199' Cojttfiitipjtt? of auy sort ar$ tak^^u tp hf ap.complisbed, or any sort js 
when the j^arty, who is boun^ uudfr the (JpRditipn, ai|d ^"*^*^fi®^ '^ 
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prevented by . would become debtor by the event,* has, directly and pur- 
*^!' '^^IT "*^^' posely, prevented their accomplishment; or has discharged 
i.&45?i.85.7. the other party from executing the condition ; for instance, 
Poth, ObL ?i?. having stopped him, when ready to perform it, on the ground 

C. C 1178. -.. i»i» ft 1 i* 

Ev, an. Path, ib, of mtention not to perform his part; for he need not go fur- 
ther and do a nugatory act: and where the non-perform- 
ance is owing to the opposition made by the party, whose 
interest it is, that the condition should not exist, it is con- 
sidered to be fulfilled; for he is not suffered to profit by his 
Enk. 3. 3. 85. own wrong. But, without such discharge or refusd, the 
party bound to perform the condition must do every thing 
towards it, which can be done without the concurrenc^of 
the other. 
Dig. 40. 7. 38. When it is only indirectly, and without any intention of 
impeding and preventing the accomplishment of the condi- 
tion, that the party, who has an interest in its not taking 
place, has put an obstacle to it, that cannot be taken against 
him as an accomplishment of it. 
A precedent 200. In general a condition precedent concerns an event, 

remrri'uuire ^^hich may or may not happen at a future time. An obli- 
ivfiit. gation, contracted under the condition of a .matter which is 

Barb, on Puf. 3. past or prescot, is not properly conditional ; but is analogous 
Jn$t. 3. 16. 6. to it if the fact be unknown to both parties, or to one of them, 
pl^h%blfO^' *^^ *^ *^ uncertain whether it can be. verified. The obli- 
gation is not deferred nor suspended ; but either immediately 
in force, or immediately extinct. But the subject, though 
it be actually due under an engagement which is forthwith 
absolute, cannot be exacted until the fact may be ascer- 
tained and can be verified and proved. § 25. 
Ev, on Poth» ib, So, if the Condition bear reference to an event which may 
either be past or future : as an assurance of a' ship lost or 
unlost; or benefit of survival of an absent person. It is 

• conditional, if the vessel be yet safe, or the life yet existing: 

• it is absolute, if the ship be already lost, or the life deter- 
mined : it is extinct, if the vessel have previously arrived in 
port. 

* Tunc deroum pro impleta habetur conditio, cum per eum stat qui, si 
impleta esset, debiturus erat. Dig» 
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€01. The condition must bear reference to an event It is a term, if 
which may or may not happen. If it relate to a matter, happen. 
which certainly will happen, it is not properly a fcondition, Toth. Obi. 20s: 
but is equivalent to a term of payment. § 26. Thus, a biH ^Hf'^» ^.3. 
of exchange, to be paid on the death of a person named, is 
valid being payable on that event as at a term. 

' 202. To be valid and effectual in suspending or deferring It must be law* 
the obligation, the condition must relate to a matter which is Zi^]h\J^^ ^ 
possible, lawful, and compatible with morality and decorum. Poth. OhL 204. 

The effect of an unlawful condition added to a contract, ^* ^•^^* 
varies, however, according to the nature of the contract and 
of tRe condition. Thus, if a man be bound, upon a condi- Pow, Cont 1. 
tion, that he commit a crime, or do any act in itself an ill, 
the obligation is void. If a grant be made under condition, Co, LUt, 206. (. 
that the grantee perpetrate a crime, the condition is void and 
the grant is held to be absolute and unconditional. In both Enk. 3.3. 85. 
instances the prevention of crime is the object which the 
law aims at, by taking aWay the temptation to it. § 77 &79. 

In general a condition to do or abstain from doing an un- 
lawful, immoral or indecorous act, has been held to render . 
the promise made under such condition, void. § 12.5. If Ev. on Potk. 
the condition be a cloke for illegality, or the matter partake *^* ' 
of extortion, the obligation is undoubtedly null, which is 
contracted under a condition to refrain from illegal acts. 
But a promise may be made to depend upon the continuance 
or renewal of good conduct : for example, an engagement to 
secure an annuity to a woman if she discontinue or do not 
renew an illicit connexion. Considered in itself, nothing Barb, on Puf. 3. 
prevents such an obligation being valid : as, for example, in ®* ^' ^' 
the case of a promise to a person upon condition that he do 
not game. 

The unlawfulness of the condition operates, though the Dig, 45. 1. I3r. 
matter, which is legally and morally impossible at the time ^* 
of the contiact, afterwards become, by an alteration of the 
law, morally possible as lawful. For die agreement must Barb, on Puf. 3. 
be estimated according to the actual law, not according to ^•^•^' 
that of a future time. This point has been controverted. 
' Sut a contract must be good or bad at the time of makmg 
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it : 9ot one or the otber, according to a iubaequevC cootiii- 

gency. § 78. 
And physicaUj 205. A condition precedent, of which the subject i3 an 
cc ii7s & ev^Di physically impossible at the time of entering into thf 
1173. contract^ renders the obligation null, if it refer to an act to 

&'l5.^.* 7. ^^ ^^ ^^"® ' ^^^ ^ ^^^^^ °""^ leaving the obligation pure and 

Jma, 3. «>« 10. aimple, if it refer to the act as not to be done. | i3. Thus, 

^' ' * if a man make a promise or a grant under a condition tha^ 

the grantee do scale the sky, touch the moon, draw a tri^ 

angle without an^es, travd over Britain in an hom> go iix>m 

Tu.onPuf. 237. Westminster to Rome in a day, the prombe or grant is void. 

But one made upon condition that he do not scale the sky^ 

nor touch the moon^ &c. is valid and unconditional, the con^* 

ditioB being nugatory. 

Distinction re* 204^ A djstinction has been taken in respect x>f the inv»- 

iqg^ lidity of grants under a condition impossible physically or 

XK^. 98. 7. 1. morally, between contracts and legacies. The legacy is in 

DcMMt, 2. 3. 1. '"'^ * ^^^^ ^ ^ Boman law, pronounced valid and the 

8* $12- condition is diaFegarded and deemed as not added. The 

Barb, oh Puf, 3. f casou 18, mat m a contract^ or an accepted promise or 

8. 5,fi. grant, both parties consent to the condition^ of which they 

knew the impossihility or die tmrpitude ; and they nuist bp 

considered, therefore^ to have had no serious intention of 

en^ging. But it as otherwise in a legacy. The legatee had 

no knowledge of the clause^ and has a right to consider the 

testator's intentions serious^ though the condition, which 99 

annexed, may seem to indicate the contrary. In so grav^ 

and serious an act as a testam^t is, iUueory and dermv^ 

clauses are misplaced. 

£0. 011 Toih. No such distinction^ however, is taken in the English law. 

C^ 900 & "^^ modern French code on the other hand retails the 

ii7s. maxim, as it concerns testaments, and even extends it to 

'P F 3 9 "1^ .... . 
donations in life-time, enacting that conditions impossible or 

contrary to law, or incompatible with morals, shsdl b^ 

•deemed as sot inserted. It is appsureotly at variance widi 

another maxim of the same code, that every condition rdla- 

* tive ^ a thing impossible or conlrary to morality, or by law 

/farbidden, jdiall be »idl, «and render jnuU the agreement tljutt 

depends on it* Confining it^ however, to executed grants^ 
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and exdoding from its purview, exeouCory contracts of gift, 
it is reconcilable to die principle of preventing an unlawful 
act by taking away the temptation to the commission of it. § 90i. 

£05. If a condition, possible at the time of making the CaieofapoMi- 
contract, become afterwards impossible, without default of becoming im- 
the {Nurty, the obligation^ attached to the accomplishment of Po*^b'<^* 
it as a condition precedent and suspensive, can never be ^^' ^^^' ^* 
perfected. Unless the impossibility be caused by die party ^- on Potk. 
himsdf, whose obligation is dependent on the event : for in 
that case, the effect is the same, which it would be, if the 
condition were accomplished. § 199* 

@06. In respect of a condition originaUy possible and Distinction in 
snhseqai^ndy becoming impossible, diere is a distinction be- tween prece- 
tween condtttoas precedent and subsequent. If a condition <>«°t «nd subset 

^ , , . quent condi- 

be annexed to a contract executed, diis holds good; if it be tions. 

added lo an «xecutoiy one, the obligation is without effect. Jb* \ 

Hie reason of the diversity is, that, the contract being exo- 

cttted, the property is transferred and can only foe redeemed 

by matter subsequent, the performance and accomplishment 

of the ccn<titiQn <or oocnrrence of die event : but that is be« 

come impossible, and the executed contract is, dierefere^ 

absohite* j^ executory obligation, on the contrary, is saved, 

when the conditicsi, which could have rendered it abeolnle 

being a possible one, is become impossible, and such as 

cannot take place. §818. 

M7' AH conditions, that are repvgnant to the nature of Conditions re* 
the contract whiA is catered into, are void. Thus a coa- J^Sli^^/Sie*^ 
dition introdnoed into a gn^t, inconsistent with its nature, contract, 
has no effect ; and the grant is absolute. But a separate ^^' ^^*' *• 
covenant or obligation, widia condition of Uce import, is Ev/onToOu 
good. For the grantee may do the act, from wbach he is ^^'^ ^ lo. 
restrained by a negative condidan, if he will incur the con- f • 
sequence of his opvienant. 

i208. An arbitrary or potestative, or, as it is also termed Arbitrary con. 
ii^ Ae fionan kw, framiscuous condition, cloes not suspend ^ave'pffi^L 
but destroy lise obigalion, af it depend solely upon fte meve j^. 35. |, ^i^^ 
will of the pvrty, who ooaitracts the eagsigement : for Ant ^* ^ '^^* i* ^^- 
in ittconsistcaKt widi ^he essence of an oUigalian, sinoe it is c.C itr'i. 
in M^ch oaae defeotm f or wi^ nf tie« % 97* . for 
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Puf. 3. 8. 4. if one promise to give a sum of money, if he please. But 
205. b. ^he condition may be such, as the promiser may not be wiil- 

Poth.ObL^. ing to omit or decline its accomplishment: it may depend 
upon his doing or not doing a particular act, which indeed 
depends upon his own unqualified will : and the condition is 
mediately potestative. It is to be considered as a clause 
added to determine eventually the time of executing the 
promise. For example, a man promises to give a certain 
sum, if he go to the metropolis ; if he practise his profes- 
sion, or exercise his trade, in a particular tovm ; if he marry 
. an individual woman named. The promise is in such case 
valid. An engagement totally restraining a man from . the 
exercise of his lawful trade, and not merely from following 
* the occupation in a particular place; or restraining from 

• marriage altogether, or with any one but a particular person, 
Cmnyn,Conti, and not from a particular match; is void for a different 
Newl Cont 33 '*®*^®** • "^* because it is potestative and arbitrary ; but 
Ev. an Path. . bccausc it is illegal, being against the national and public 
'^* ' . policy. 

An arbitrary condition, which depends on the single and 

Dig. 45. 1. 43 , mere will of a third party, is good and takes effectwhether 

PUh, OhU 205. * *^ * suspensive or resolutory one. An obligation to give or 

to do some thing, if a third person consent to it, or to pay 

so much as he shall award, or to pay if he certify some fact, 

is effectual ; and becomes absolute when the consent has 

been given, or the award passed, or certificate furnished. 

But, if he refuse his consent, omit to arbitrate, or deny to 

' certify, the depending stipulation is unavailing and the obli- 

^ . gation takes no effect. 

Such ^ condition which depends on the volition of him, 

to whom the promise is made, is good; and the obligation 

Barb, on Puf, s. effectual. §24. Such are all contracts that impose, as a 

condition, the necessity of refraining from acts, from which 

' the party is not otherwise in any respect bound to abstain. 

A condition is . £09* The accomplishment of conditions is indivisible 

indivisi e. ^^^^ when the object of the condition is a thinff which is 

—217. divisible. Ihus, if a promise be made, an engagement con- 

&'l'6^& 43^^ tracted, or a legacy bequeathed, on condition that a certain 

^sum of money be paid ; though the subject of this condition 
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be divisible, since nothing can be more so than a sum of 
money ; nevertheless the condition cannot be severed, being 
indivisible; and a partial performance of it will not entitle 
t^e party to a partial fulfilment of the contract. But, if 
the engagement can only take effect in part, the condition 
becomes divisible, and is to be reduced in the same propor- 
tion. 

A personal contract cannot be severed nor an entire con- Ev, on Potk, 
tract be apportioned. If the vfhole obligation do not attach, ^^^' ®* 
the whole of it fails, notvtrithstanding the occurrence of part 
of die condition upon v^hich it is to arise. But, where a 
divisibility in the object of the contract can foe implied, 
the consideration may be apportioned. 

. 210. When an obligation is contracted under more than Joint condition.'. 
one condition annexed coniunctively, all the conditions must ^S- *5; ?* ' *^* 

. •' "^ * Path, Obi. ii3. 

be accomplished ; and, if any one do not take place, the 
obligation is of no effect. If the conditions be added dis- 
junctively, the obligation is perfect when any one of the 
conditions is accomplished. 

f' So, if a contract be made upon two considerations, one Comyn, QmL i. 

j of which cannot be performed ; the contract is not void : ' it ** 

[ takes effect for the good consideration. 

211. Conditions either accomplish the contracts which Conditions dif- 
depend on them, or dissolve the agreements ; or else make circumstances! 
some change, and produce some modification, in the con- Pow, i. 263. & 
vention. §20. They are not to be confounded with cir- *^^* 
Gumstances annexed to obligations, which seem to import 
conditions, but which are modal only, neither suspending, 
dissuinullihg, nor altering the obligation, but merely relating 

to the manner of performance. Thus time and place are 
circumstances affecting the execution of the engagement. . 
So all collateral and incidental circumstances, by which the 
parties are not to be considered as contracting on the ground 
of.a strict compliance, but which must be deemed to admit 
of compensation for deficiency. 

212. The effect of a condition precedent is to suspend Suspensive con. 
4he obligation, until' the condition is accomplished or con- p"*^"'! * 
sidered to be so. ' Until then, nothing is due : there is onlj 
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KetrospectiTe 
-when accom< 
pliBbed. 

C. C. 1179. 
J)ig, 18. 6. 8. 



Bisk daring 
dependence* 

Goth, ad Dig. 
18. 6. 8. n. 20. 
Pi. on C. C. S. 
^.3.2. Jf. 



€. C. 11B«. 
i'o«A.O/>i.Sl9. 



:ftF.s.^i6f. 



Conserratory 
acts may be 
done. 

Poth. Ohl 222. 
C.^. 1180. 



diciOnit. 



in expectation^ that tke subject of the engagemciit will b« 
due. 

213. The accomplishment of the condition has a retro* 
spective effect; and the right, that results from the engage^ 
menty is considered to have been acquired from the time of 
die contract. Hence that right is transmitted to represen* 
tatives, if the party himself die before the existence of tiM 
condition : and in like manner the obligation binds repre- 
sentativesy in case of the obligor's death. 

dl4. By the Roman law, the risk of the thing, which is- 
the subject of a conditional engagement, is with the party to 
whom it is due. That is, the hazard of its deterioration* 
But the hazard of the entire loss is with the party by whom 
it is due* By the modem French code, the thing, which is 
die subject of the engagement, is declared to be at the lisK 
of the party, who only bound himself to deliver it^^ in case 
of the event occurring. 

If it totally perish without his fault before the accom*- 
plishment of the condition, the subsequent event cannot 
confiim an oUigation which no longer subsists : for it can* 
not subsist without a subject. 

If it be lost or deteriorated by his fault, compensatory 
damages may be exacted from him, or the contract may bo 
rescinded, at the opdon of the oth^ party. 

In genial, deterioratioa arising from no &ult on bis part 
is the loss, as amelioration is die gain, of the odier part^ 
That an opdon in this case also should be allowed, aeemt 
not to be equitable ; as it is not reciprocal. 

S15. Although the parly towards whom a conditioBal en* 
gagement is contracted, acquire no right before die accom»' 
plishment of the condition, yet he is admissible to do acta 
requisite to the conservation of the right, of which he has 
the expectation. He may interpose as a party in ^pdicisl 
proceedings, for &e protection of his eventual rights. He 
may oppose the demolition of a house sold to him under m 
auspensive condidcm. 

£16. An agreement contracted under a condition subaei^ 
quent and resolutoiy, (which i^ one added to make the obli^ 



gation cease and determine upon the occurra^e of thd event Poth. Obltu. 

on which it is dependent, or upon the accomplishmmil of 

the condition, ^ £2.) is perfect from die instant of the 4:0^ 

tract. The party, towards whom the engagetnent is 4ton- 

tracted, may require the performance of it« But> if the coak- 

dition, under which it is agreed, that it should be dissoWed^ 

be accomplished before it is acquitted, or the party put in 

de&ult, the obligation ceases and has no further effects At 

« person may contract an obligation which shall continue for 

a definite term, so he may contract one to last until the ooh 

currence of a certain event* For instance, be becomes 

surety fot another, stipulating to remain so no longer tbau 

until the return of a vessel in which the pnncipal debtor hail 

an interest. The oUigation becomes extinct upon the arrv- 

val of the vessel. 

. Or the condition subsequent may be such as being ac- C C. lies. 

jcomplisbed not only terminates the obligation, but effects 

the revocation of the engagement, and replaces matters in the 

same state as if the obligation never existed. It does not 

auspend execution; but obliges the party to restore what he ' - 

has received, in case the event foreseen and contemplated 

5N)Cttr. 

/ ' dl7« Iq mutual contracts, which contain reciprocal en- implied. 

' ^f^ements, a resolutory condition is always und^stood, ii Poih.ObL 
not actually expressed, that the omission, whether neglect c. c. 1184, 
.or refusal, <rf one party to fulfil his engagement, shall have 
effect) as a condition subsequent, to rescind the contract 
and extinguish the obligation on the <^er side. The <;on- 
tract is not however dissolved, as of right: for the party, 
towards whom it is nnfalfiSed, has the option of compelling 
^the-odier to execute the agreement spedfically, if it be prac- 
ticable, or of demanding the rescission of it together widi 
damages. 

218. Mutual agreements are either distinct and indepen- Mutual condi. 
dent; in which case either partv is entitled to claim per- ^ * ^ . , . 
formance from the other ; and it is no excuse, that the claim- Voug, 690. 
ant himself has failed in the performance of his engagement: ^^r*7^ ^ 
or they are co-ordinate and dependent, so that either party, 
who is ready and oiBTers to perform his part, may maintain 
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an action for the default of the other : or they are conditions 
and dependent; in which case the performance of the one 
depends on the prior fulfilment of the other. 

However the covenants may be transposed, their prece- 
dency must rest upon the order in which the purpose and 
.intent require the performance. Where mutual covenants 
go to the whole of the consideration on both sides, they are 
mutual conditions, the one precedent to the oth^r. But 
where they go only to a part ; where a breach may be com- 
pensated and paid for; the party has a remedy in his cove- 
nant, and cannot plead it as a condition precedent. 
ft . In general, where it is a single act, which is to be per 
/ formed upon each side, the rule that one party can only claim 
/ a. performance. of the other's engagement, by offering to per- 
/ form his own, is manifestly applicable : for example, execu- 
/ / tory contracts of sale : the purchaser must tender the price, 

or at. least be able to prove that he was ready to pay it : 
I or the vender must tender the goods; or at least be able to 
I show, that he .was ready to deliver them. 
Newl Conu 12. . Where it is the clear intention of the contract, that the 
right to the benefit of it shall depend upon the precedent 
condition of the act required being done, but without fixing 
a precise day for doing it, the party, if it were competent to 
him to have done it, and it afterwards become impossible, 
can have no relief at law or equity. § 205. 
Beciprocal right 219* Both parties must, under their mutual agreement, 

of enforcement. , • i_x x i -n r • n 

have a right to compel specrnc performance reciprocally, 
-Else it will. not be specifically enforced against either. For 
^neither of them is to be put in a situation such, that, if the 

agreement be disadvantageous to him, he would be liable to 
' .the perfom^ance; and yet, if advantageous to him, he could 

not compel a performance. 
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CHAPTER y. 

Effect of a Term stipulated. 

S20. A Ternif which is a space of time allowed for the A term, 
discharge of an obligation, differs from a condition, as it does ^<"^- ^^'• 

. . ^ ^ . \ 228. &«30. 

not suspend the engagement, but only postpones the execu- c. c. ii85. 
tion of it. § 26. It is merely a modal circumstance, § 211. ^^* ^' ^' ^' 
bein^ a modification of the contract or agreement. The ob- 
ligation is present; the performance future.* 

It is either express or tacit: the one resulting from the express or taciti^ 
positive provisions of the agreement ; the other silently fol- 
lowing from the nature of the thing which is the subject of 
the engagement, or from the place where the act is by agree- 
ment to be done. Thus an agreement to build a house, or 
to convey goods to a tovm, implies the allowance of time 
sufficient, and the awaiting of a season apt and suitable. 

In general, when no time is appointed for the fulfilment of Barh, on Pufi 
an engagement, the promise is understood to be for imme- • • * • 
diate performance, admitting such delay only as the nature 
of the thing requires. 

The term is of right or of grace. When it makes part of of right or of 
the agreement, whether expressly or tacitly comprehended, ^^^^^' 
it is of right. 

,When it is not a result of agreement, but is allowed by a 
court of justice as a reasonable indulgence of time for the 
performance of an engagement which is to be enforced, it 
is of grace: as where the stipulated term is enlarged by the 
judgment of the court; or the award is for payment by in- 
stalments; or the adjudication is for fulfilment within a cer- 
tain reasonable time prescribed. 

221. What is due at a term ojily, or stipulated time, can- No enforcement 

.. -* •., pending a term. 

not be exacted before the expiration ot the term : neither p^^^ ^^^ ^^^ 

directly, nor by way of compensation or set-off. C. c. 1186. 

But a term of srace is no bar or obstacle to an immediate Poth, Obi 23«. 
^ C. C.1292. 

* Quia priesens obligatio est, in diem autem dilata solutio esc. Pig* 

H 
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Dig. 16. s. set-off against a debt susceptible of compensation with that 

to which the indulgence has been extended. 
No revindica- 222. But, if payment be made before-hand, or within the 
be?nadey™^ time, that is, before the expiration of the term, it cannot be 
16. redemanded and recovered : for it was not undue, though 

payment might have been postponed. 
CorapntaUon of 223. A term or stipulated time defers tlie exigency of the 
the t^jrm. obligation until it is fully completed. No demand can be 

Ji»*. a 16. a, enforced until the last day included in the term is expired : 
for until that day is entirely past, it is not certain that there 
has been a failure of performance on the day promised. 
fv. on Poth, A term is from a day and to a day. That, wliich is indi- 

>t/)}ja.9. cated as the limit, may be understood inclusively or exclu- 

sively, as may be best adapted to the intention of the parties 
and the subject of the contract. Where the computation is 
to be made from an act done, the day, when such act was 
* done, is included. Where a promise is to be performed 
within a certain period from a specified day, it is to be un- 
derstood exclusively. 

In general there is no account of a fraction of a day. But 
it is admitted where it is necessary in order to do justice be- 
tween the parties : and, for the same reason, a fraction of an 
hour may be admissible. For a measure of time is no indi- 
visible point. 
1% ceases in 6ase 224. The benefit of the term or postponement of exigency 
p '"*^^^°*^^* cannot be claimed and retained, should the party become 
insolvent. For in case of bankruptcy or insolvency, fulfil- 
ment of the obligation is forthwith exigible, since a term was 
only allowed in confidence of solvency. 

In this respect a conditional or contingent debt differ3 
Ev. an Path. Obi from a postponed one. For, it does not by the English law 
give a right of sharing with other creditors who are actually 
J such at the time of the bankruptcy. But the jurisprudence 

of France appears to vary upon this poiat from that of Eng- 
land; and to admit the conditional creditor, if the condition 
exist subsequently to the bankruptcy. The retrospect of the 
condition once accomplished, to the time of the contract, 
§ 213. is a reason in favor of the participation of this cre- 
ditor, whose debt was, by the retrospective operation of the 



condition wben accomplished^ due^ though not known to 6e 
so, at the tkne of the bankruptcy or declared iwjolirency. 

2«5r The benefit of the term ia forfeited, ivhen the debtor is forfeited in 
or promiser has by his own act, for instance by the destruc- certain case*. 
tfoo or alienation of the pledge or deterioration of h through pj^j^ obLise. 
lus own fault, diminished the security, which he had fuN P. F. 3. 3.169. 
Mshed by bis contract to the creditor or stipulating party. 

2S6. In general the insertion of a term, which ctefers the is in favor of 
obligation, is presumed to be in favor of the promiser, ra^ ^^^ promiser. 
tfcer than of the stipulator : unless it appear from (he* nature ^f' ^' ' 
^ the stipulation or from collateral circumstances, that it was ^- ^' ^^®^' 
agreed in favorof both, or of the oCher party in particulaf. 

By the Roman law, what was promised on a ccrtaitt day Dig. 46. 3. 70. 
migbt be ferthwitb given, or at any time in the interval ; the 
whole intermediate time being understood to be left free to 
Ae promiser for the fuMtfmenf! of his^ engagement. 

Bui it does^nof seem equitable to oblige the otfher party to Ev, on Poth 
fake the perfermanoe at any other thaw the srtrpufeited time ' 

against hi» win : Ae promiser cannot esonerate^lnm^elf from 
tl pcfft of his obligation, the st%>u1ated interest fbr example', 
by a premature anticipated payment. Nor can th6 hoWer of 
« bitt of exchange be required to receive payment before' the 
thiy specified. An obligation which is to be executed withiA 
1^ certain ^me, or on or before a certfeiin day, may be performed 
■ow any intermediaite day : bilrt one, which is to be execntted 
M a cerlsm day, can only be folilfled at tbespeciftt time. 

227. A party to- a contract or agreement is in defeult, and Default. 
liable to ttoe consequences of hi« failure, if Hhe term and sfi- ^- ^ 1^^\q^ 
•pnlated time elbpse without fiiffitmenf of hi^ obligation, 
when sucb is *e pm»port of Ao engagement. § \6S\ 

SS8. In mnlKiaf contracts^ which contain reciprocal eni- Failure in regard 
gagementis', to be performed within a limited time, the non^ excIiTe^dr*^ ^ 
performance of some of the engagements on one side is of teh p^t/i. Obi. 6 J?. 
p«f a9^ a condition resolutory of the obligation on the other. P^e.] 
The mere BBtpse of time, wilftin- which, by agreement, the 
"dettdkion" of the contract i» to be satisfod, would suffice 
tdcme itt'die simpfieity of justice, tty dissolve and extinguish 
ihis obllg^tiM>* eten* widiout .atr express' stipiiliatiom to" that 

n2 
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effect. But, in the latter case, if not in the former, it maj 
be requisite, that rescission should be pronounced after legid 
process : for courts will maintain the obligation, when the 
delay and default have been unavoidable. 

Pow. Cont, f . If the delay in the performance of the enffagement do not 

' arise by the fault of the party, the lapse of time is no solid 
objection to the specific enforcement of the agreement 
against the other side. The obligation was binding on the 
parties from the moment when it was contracted. The 
clause, by which a term was annexed, neither suspends nor 
dissolves the obligation: but only stipulates a postponement 
of complete execution, till some requisite aCt be done, 
which is agreed to be done within a certain time. 

A term annexed to the performance of a contract is not 

Newl. Cont. 12. considered to be of the essence of it, but modal only, ^211; 
and consequently a breach in respect of it does not affect 
the substance of the contract ; and an agreement therefore 
may be put in force, although the party, who seeks the per- 
formance of it, may have failed to do a stipulated act on the 
day fixed by the articles of agreement : provided no unneces- 
sary delay have been practised by him. 

Even though a ^clause be introduced into the agreement, 
declaring it void, if the stipulation as to time be not com- 
^ plied with, still the performance at the day is not considered 
to be an essential part of the engagement. The time, how- 
ever, is not to be treated as wholly immaterial; and an agree- 
ment may be so framed as to mark that the term stipulated 
for its fulfilment is made the essence of the contract; and if 
the party, who seeks the performance of a mutual contract, 
has omitted to execute his part of it after the ^tiine when it 
should have been done, and is unable to assign sufficient 
reason to excuse or justify the delay, a specific performance 
will not be enforced against the other party. 

Though the agreement be silent, as to a term, yet after 
considerable time consumed in unnecessary delay, tbe dilatory 
party is not entitled to demand a performance : he is consi- 
dered to have by his delay abandoned the bai^ain; and there- 
fore, upon the ground of delay imputable to him^ taking his 
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conduct for evidence of abandonment, the enforcement of 
the contract will be refused, though it did not specify the 
day on which he should have done his part. 

If there be circumstances of acquiescence or waiver on 
the other side, if the cause of the delay be communicated^ 
and the party acquiesce in it, or if the act or thing be offered 
after the proper time and received without objection, he is 
debarred from subsequently resisting a performance of his 
own engagement and insisting on the delay as a disannul* 
ment of it. 

229* But, if circumstances happen after the day on which Npt if the bene- 
the party should have done his stipulated act in performance J^t fa affected. 
of his part, by which the value of the thing, or the benefit of Jfr. 
the contract, is materially affected, he is bound by the stipu- 
lation of a term and is entitled to no relief against the strict 
tenor or purport of the agreement ; unless the other party 
have in some manner, or by some act, waived the objection. 

2S0. A term may be annexed to the very condition of the Tlie term may 
obligation, or to the conditional obligation itself. coJdlrion.^" * 

A condition, added to an engagement, being accomplished p^. obl «37, 
at the time or in the period limited, has its operation of per- 
fecting or dissolving the obligation forthwith, according as it 
is precedent and suspensive, or subsequent and resolutory. 
Taking place out of the time limited for the occurrence of 
the event, it has no effect. 

A condition, annexed to an engagement with a term, has 
effect when accomplished, but the performance or extinc- 
tion of the obligation is deferred to the time stipulated. 

For example, a sum of money is promised to a person if 
he marry within three years ; or it is promised, if a certain 
ihatch do not take place within that time; or it is promised, 
payable at that time, if he be then married. It is forthwith 
due in the first case, but at the close of the triennial term in 
the last, if he be married within the period ; or not due in 
either case, if the marriage take place after the three years. 
It is forthwith due in the other instance, if one of the parties 
to the match die without its taking place within the time ; 
but the obligation is forthwith extinct if .the match be com- 

H 3 



lot 



3|nt0C9tetatioa aaH (Effects [Book im 



(deted ^ivitluii llie limited period ; or it holds good, if that do 
sot bappea uadl after die expiratioa of the term. 



An agreement 
Is to be execu- 
ted at the ap- 
pointed place. 

Djg.13.4.9. 
Poth. Obi 258. 



An arbitrary 
action, if the 
party be else- 
where amen- 
able, 

tfig. 13. 4. 1. 
«c3. 



Jb, 3. 



Aut, ad. Dig, 

13.4. 

Ed. on Poth, 

239. 
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CHAPTER VI. 

Place appointed. 

251. When flie agreement specifies a place \rhere the 
things or act^ which had been promised, shall be delivered of 
done, the party, who is under engagement to do so, cannot 
compel the other party to receive performance of the obliga- 
tion elsewhere : for the place is deemed to be appointed for 
the advantage of the obligee as well as the obligor. 

232. If the promiser be not amenable to the jurisdiction 
of the place, where he should by agreement fulfil liis engage- 
ment, there would be a failure of justice, if he might not b6 
sued and compelled to perform his contract where he is 
amenable.* An action, termed arbitrary, was therefore 
allowed by the Roman law, by which the creditor might sue 
the debtor where he was found; and there enforce the execu- 
tion of die engagement: but, as the value and price of things 
tary in different places, and one or the other party must have 
an interest in the fulfilment of the contract at die appointed 
place rather than at that of the adjudication, a compensatory 
allowance as arbitrated by the judge was made to one party, 
or to the other, in diminution or aggravation, according to 
the loss arising from the difference of place. 

An action of this nature is not allowed in the jurispru- 
dence of France; nor, as is said, in that of England. 

Yet justice requires, that the creditor should have either 
that or an equivalent remedy, to obtain redress for non- 
execution of the agreement against a debtor who is not on 
the spot nor there amenable : and the jurisprudence of 



* Quia iniqiium erat, si promissor ad eum locum, in quern daturum 
ee promtsisset, imiiquam accederet, non posse stipulatorem ad 



FfAQce accordABgply admkted a legdl prcx^ess against bift 
goods or bis pefsoo, whichever was liable^ in case of his 

The arbitrary action at h^tv was in effect equivalent to si equivalent to an 
"^ * action for da- 

remedy by way of damages. ; mages. 

^3. If the erectitor have nol an abode or domicil at the a domicil at the 
appointed place, and the particular spot for the performance jj^^jg^" *° ^® 
of the obligatioffi there be not designated, he may be re- Poth. Obl 2S9. 
quired to elect a domicil and notify it, that a tender may be 
practicable: and without such notification^ he cannot put 
tfie debtor in default. 

. 234. When the agreement specifies two different places Option Jf two 
dif)iinctively, the debtor has the option of paying at either of na*r^d. ^ 
diem, previotts to a demand at law : but if he neglect to do poth. Obl uu 
90, he may be compelled to fulfil his engagement at either of ^|* ^^* "*• ^' 
Ave places, where it is claimed by legal process at the option 
of the ei^editor. 

£35. If no place be appointed by the contract, the demand Cases where 
is to be made at the debtor's abode or domicil ; or the tender, 
at the creditor's : but, if the subject of the engagement be a & 1258. 
certam and individual thing, it is to be delivered at the place 
where it was at the time of the agreement. 

QS§. Place, appointed for die performance of a contract, Place is mer^l/ 
Lt but a modal circumstance of it ; § 21 1. not a material and ™**^^^ 
essential pait : and a breach of the engagement in respect of ^^^ ^*^' 
it, does not affect the substance of the contract. 



CHAPTER VII. 

Adjection and Btipulated Satisfaction. 

Section I. 

- Adjtetion. 

9i97. Wh«n atr pbUgalifm ia contracted with liberty, of Adjection, 
fulfiUtng it, hf paykneni or delivery. of the tbing^ to a third Poih.Obifi4t. 
parly>. ittdkntG^ by the iigra^eat^ tbta is tm aoeide«(al w ^ ^^^* ^^^'^ 

h4 
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unessential quality of the obligation : for regularly fulfilment 
can be offered and made to none but the principal. It is by 
a collateral and incidental modification, that a third person 
is indicated and adjected, to whom payment may be as effec- 
tually made as to the creditor himself. 

Persons, so delegated or adjected for receiving pay- 
ment and fulfilment of the obligation, are most commonly 
creditors of the obligee, or sometimes are mandataries 
only. 
distinguished ^38. One, who is indicated and adjected by the agreement 

from mandate, itself, is very different from one who merely has a power and 
f^Qg'?^^ ^^' authority for receiving on the part of the principal. A power 
is revocable; and the liberty of paying to the person who 
was furnished with it, ceases by the notified revocation of it. 
On the contrary, the liberty of fulfilling the engagement to 
Dig* 46. 3. a person whom the agreement has adjected, being founded 
' ^ ' upon the agreement itself, of which it constitutes a modal 
part, cannot be altered and done away, but by mutual con- 
sent : the debtor, who has acquired it, cannot be afterwards 
deprived of it against his vrill, by the sole act of the cre- 
ditor. 
Case of contest 239. However, by the Roman law, the liberty of paying 
"J. *^* to a third party adjected by the agreement, ceased, when, 

1. * * * upon the creditor's demand, a contested suit at law inter- 
P<rtA. 06/. 526. vened. This has been thought to be grounded on a mere 

subtilty. 
Adjection docs 240. A partial payment, being made to one, for instance 
partial pay.* * to the principal himself, does not prevent payment of the 
inent. residue to the other, namely to the person indicated and 

Fah^Obtln, ^^j^^^^^- Th^ liberty of paying to either does not cease fw 
[491.] the remaining part of the debt. 

It ceases by a 24 1 . The adjectioTi ceases to have effect, if the condition 
change of con- and State of the person, who was indicated and adjected by 
Pi .46 3 38 ^^ agreement, be changed: if subsequently to it that person 
& 95. $ 6. become a bankrupt, a felon, an exile, a religious ascetic ; or 

[488.] ^y adoption, subject to a father's control; or by marriage, to 

a husband's; or by slavery, to a master's; or by interdiction, 
to a curator's or an appointed adviser's. In all these in- 
stances, payment cannot validly be made to the indicated 
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and adjected person^ because it is presumed^ that the party 
would not have consented to allow a liberty of paying to 
bim^ had the case of his declared insolvency^ his transporta- 
tion^ slavery^ civil death^ or other disqualifying incident^ 
been foreseen and provided for in the agreement. 

242. Payment may be made to the person himself who is it does not past 

indicated and adjected by the asrreement; but not to his heirs ^® ^®*'** 

*i. \ ^ c ' ' 4. ' 1 4 A 4r 4. J>'5- 45. 1. 55. 

or other representatives; for mmisterial acts do not pass to ^l^. 3. si. 

the heir. Nevertheless, if the indication and adjection be ffl^'-P*'* ^^^ 

by way of delegation, appointing the payment to be made, ^^^e^ it ^ 



at the debtor's option, to a creditor of the principal, pay- *»y y^l f ^ <*«'^* 
.,- i.,ii 1 riT* , gationofacre- 

ment might be validly made to the successors of the tuyectea dUor. 

person: for in this case, it is not so much the person, as his 

quality of creditor, that is considered ; by reason of the 

interest which one party had in a discharge of the creditor's 

demand; and the other, in a subrogation to the creditor's 

rights. 

' 243. The adjection of a person, to whom payment is op- May be joined 

tionally to be made, may be for a different thing or sum ^^^^ ^*" 

from that which is payable in the alternative to the princi- j)ig, 45. 3, 93. 

pal ; or for payment at a different time and place ; or it may 1^^;^- ^ «_ 

be conditional, though the obligation is simple and abso- 8.&44.7.44.$4. 

lute. Thus a field is let for a rent payable in kind, to the 5j^^5^ 

bailiff upon the spot, on a certain day ; or. in money to the 

landlord at his abode, on a certain later day; at the option 

of the tenant. 

It is remarked, that, if the obligation be itself condi- 
tional, though the adjection may be simple and uncon- 
ditional, or even dependent on a different condition, still the 
adjection necessarily depends on the same condition with 
the obligation itself : for a valid payment to the indicated 
and adjected person can only be of a thing due; and the 
thing is not due, if the condition, under which the obligation 
was contracted, does not exist. Thus payment of a sum of 
money either to the owner or to the master of a vessel is 
promised on the condition of the ship's arrival in port, on a 
certain day : or the freight is payable to the owner if the ship 
so arrive, or to the master if he personally attend. Payment . 
is not due nor valid, unless and until the ship arrive. 
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Section II. 

Stipuldied Satisfaction^ 

Stipulated ({44. £^^ obligatioQ \& sometuDes contracted with liberty 

Poth. Oki. 3i3« ^ deUvemg some other thing iustead of that which is sti- 

piilaited in chief. For example, a farm is let for a moneys 

rent wit}» letve to the tenunt to pay in com or other produce, 

or lor a corn-rent with leave to pay the value at the current 

, DBtarket pfice : or a bou^e is left by will with liberty to th^ 

b«ir to pay a sud» of nvoney in lieu of it, 

presumed to be $»45. g^b agrecDi^At^ for a satislaction bj payment or de- 

debtor,' and ^ Uve^ of jsome^ng else in lieu of that which is primarily due, 

^tT ^ *" *'^ pr^sunwed to he in fav^ of the debtor. Therefore h^ 

Poih. Ohl 535. ^^^ always a right to give the thing which is so due ; and 

[497.] the creditor cannot insist to have the satiafaction in its stead. 

Thus, if a vineyard be let for a money-rent,, wiith liberty to 

pay wine of the vineyard, the landlord cannot insist for 

the wine^ if the stipulated amount of money be offered. 

Case of contest ^4|S. T^y the Eomau law, die option ceased^ when, upoii 

Diff 46 5 57. ^ demand of the creditor, a liligalion ensued. This has 

been deemed a rule unfit to be retained in modem jurispru^ 

deuce* ^ £3&. 

Difference of 247. Obligations, contracted with liberty for a^ satisfieu;- 

obUgations. ^ou: ifi Ueu of a specific performance^ are not to be con- 

PoUi. ObL 244. founded with sdtemative obligations. § 248. All the things 

prooused in the alternative, are due ; but the satiafaction 19 

not due ; it merely is in faculty of payment, not in actoa^ 

obligation. Hence, in the instance of the legacy of a house, 

the le^tee can only demand the house, not the money; 

though the heir may pay the amount instead of yielding die 

hou3e ; if the house be destroyed by fire, the heir is not 

liable to a demand for the money : if die sum of money 

be paid instead of delivering the, house^ that sum has the 

character of immovable property ; being paid after the 

Ev.onPoth.ib. death of the devisee, it belongs to bis heir, not to bis 

executor,^ by th9 £«gUab lav^. paid even iahislifetime^ n 
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is his separate property wad not the commoo property of 
conjoined spouses^ in the French jurisprudeQce. 



CHAPTER VIII. 

Alternative and General Obligations. 

Section I. 

Alternative Obligations. 

248. To constitute an alternative obligation, § IS. two or Alternative 
more acts or things must be promised disjunctively. When ^'f • ^^ *• w. 
they are promised conjunctively, there are as many obliga- i^) 2 ^ 37. 
tions as there are different things, or else a single obligation ^^ 25^'^* 
for the^vhole: but, when they are promised disjunctively, Potft. 061. S40. 
though all be due, yet there is but one obligation; and it is ' ' ^^^^' 
discharged by the payment or performance of any one ; for a 
person, who is bound under an alternative obligation, is 
acquitted and liberated by the deliverance of one of the 
things, or performance of one of the acts, comprehended in 
his engagement. 

^9* The election belongs to the debtor; that is, to the genera]] j reiit 
person who is bound to the fulfilment of the engagement; ^^%^^^^^^' 
unless the choice have beeii expressly reserved by the agree- Poth. ObL }t47. 
ment, to the party, who has the right of exacting the execu- ^Ttt^^'^' 
tionof it: § 236. for, by law, the person, who is to perform 
one of two things, in the alternative, has the right to elect 
which of them he will do in fulfilment of his obligation. 

€50. Though he may make his election to perform either of The election 
the things promised, he cannot insist upon the creditor's ac- fo^^ewhSe* 
ceptance of a part of one and part of the other. The engage- c, q. 1191. 
ment being for a sum of money or a quantity of com, by way ^jfi^'^f^^"** 
of rent, he cannot pay half the sum and deliver a moiety of * ' 
Ae com. Nor can the creditor, if the choice have been re- 
served to him; make a divided option and require part of the 
one and part of the other. 

But, if the fulfilment be progressive, as in the case of an- Dig, 19. 1. si. 
naal rent payable optionally eitfier in motiey or in com, the ^' 
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option is revived with each term of payment: that is, in the 

foregoing example, every year. 
The alternative 251. The obligation is single, though in form alternative, 
cerui/cases.*" ^ ^^ ^^^ o"® of the things promised be unsusceptible of being 
C.c. 119?. subjects of the obligation. For example, one of two things 
«'^l'^5\!'I5;.** promised, in the alternative, to a person to whom that very 

Poth, Obi. 249. \ , , , , 1 , 1 . 4. 1 1 

thing already belonged at the tune of the contract, and was 
therefore unfit to be the subject of an obligation contracted 
in his favor, § 72. is not to be given to him in fulfilment of 
the engagement; although it in the mean time have ceased to 
be his : unless, indeed, the other things perish after that has 
happened. 
Destruction of 252. When Several things are due in the alternative, the 
one subject. extinction of one of ihem does not extinguish the obligation : 

C C 1193 • . . 

Path. ObL 250 ^^^f ^^ being due, the engagement subsists in regard to the 
— t5i. rest. An alternative obligation then becomes single, if all 

but one of the things perish, or can no longer be delivered or 
performed, whether by the act and fault of the promiser, or 
without any fault on his part : and whether before or after he 
is put in default. The value of the thing, which has perished, , 
is not to be tendered by him in lieu of the delivery of that 
which remains. 
Dig, 45. 1. 16. The engagement thus becomes single and peremptory, if 
one of the things promised, be by some other means the pro- 
perty of the party after the promise made to him and before 
its performance. 
Coke. Where the condition of an obligation consists of two parts 

b7^' 1*^ 279** ^" ^® disjunctive, and one of them becomes impossible by 
Ev. on Ptrth, the act of God, the obligor, it has been said, is not bound to 
jppx. 10. perform the other part. But the rule and reason of the case, 

from which this position was deduced, is not to be taken so 
largely: and in another, which seems to be indistinguishable 
in reason from that, it was ruled otherwise. 
Of all the ^^^' ^f both the things promised in the alternative, or if 

subjects. nil Qf tiiem (xhe promise comprehending more than two) be 

C.C. 1195—6. destroyed, or can no longer be delivered or performed in ful- 
filment of the obligation, the party, who was bound by it, is 
discharged and released from the engagement; in like man- 
ner, and in the san^e circumstances, in which he is so from a 
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«mgle obligation; provided the loss arise not from his act ; 
and he be not previously in default. 

If the loss happen by his fault, he must pay the value of C. C. 1195. 
:that which last perished: ivhedier his fault concern this or ^**^' 06i.«3f. 
another of the things. It has been said, that if the first loss 
arose from his act and not the second ; and both occur before 
fae has been put in default ; equity requires, that he should be 
held liable for the value of that> the destruction of which is 
imputable to him. But, the choice resting with him, he has 
•the option of delivering one thing and destroying the other: 
and it matters not which of these acts precedes. By the P*- ^ C. C. 3. 
destruction of the first thing, the obligation was rendered sin- 
gle: and it is for the non-performance of this peremptory en- 
gagement, that compensation is to be made; and therefore it 
is made by payment of the value of the thing which is the sub- 
ject of the final obligation; and it is due, though that obliga- 
tion ultimately become impossible by a fortuitous cause, be- 
cause it is by his own act, that the fulfilment of the alter- 
native obligation is become impracticable; and by putting 
them to hazard, he has taken the risk upon himself. 
• £54. When two acts are, by agreement in the alternative. The fault of the 
at the election of the person who is bound to perform one or extingubhe* 
the other, and one is prevented by the act or fault of the ^^^ obligation. 
<otfa^ party, the obligation is extinct in regard to the remain- ^"' «»^***** 
ing thing; since the benefit of the option shall not be taken 
from the obligor by the act of the obligee. 

Thus, if the promise be to deliver one or the other of two Dig. 45. 1. 105* 
slaves, and one be tendered and afterwards die, the surviver 
cannot be demanded ; for it is not owing to any default of 
the debtor, that his engagement is unfulfilled. 

255. If a thing, which is due only in the alternative, be A mistake maj 
delivered by the debtor, under the mistake of believing it ^ '®^^ ® * 
•singly and determinately due, he may redemand and recover -.35^. 
it, and, in the exercise of his right of election, perform his 
obligation in such other manner, as the alternative admits : 
provided the creditor can be placed in his.origmal situation ; 
/or he is not to be made to suffer a loss or prejudice by the 
mistake of another. 



I>k'S\.(Legat. Upon this questio«i however, optnuHis vamd in the two 
32. $3. * * schools of Roman law. § 262« 

Effect of opftioii £^, Wbeo the election by agreement rests with the sttpu- 
creiKtorT' ^ Ia^ot or oUigeC; § £49* and the loss or extinction of the thing 
C. c. 1194. or things happens without the debtor's fanlt, the obiigation 

becomes single; and the one thing, that remains, is due. 
Poth, ObL 253. If the debtor or promiser be in fiiult, the creditor wmj^ at 
his option, demand eitiier the thing which remains, or the 
value of that which is extinct. Else he would suflfer detri- 
ment by the act of the other, if the more vahtable of the 
things, which were at his choice, be wiifidly destroyed by 
the other party. » 

Mditt, Div. & If both or all the things promised in the alternative be ex*- 
tinct, and the promiser be in fault in regard to the deatrao- 
tion of any one of them, the stipulator may deaaand the 
value of whichever he chooses* 
A i>enaitj doe» . 9,57* When a penalty id case of non^perfonnanc^ i» ia- 
«if a^teraaUve. ^^^^ » «» agrccBaent^ it i» not taken as an agreement in 
Pow. Cont. 2. the alternative, though the form and expresnon of the oUft- 
c^, Cant 4. S^^^J^ ^X ^ ^^^^^ ^^ perform the thing or pay die naowf 
4* speciiied; but the pemdty is understood to be only an en- 

forceonent of the agreement giving a remedy for a c«rtaan 
sum insitead of uncertain damages. The party cannot, by 
tendering the penalty or stipulated sum, be released firoaahia 
isngsgeinent and be let off, at hia own choice, from the i 
cific performance jof has agreement. 



Jndiv. 9.152 — 
4. 



Section II. 

General Obligntiom. 

Geserai ofaijif a- f 59. An obKgatiOff moy be contracted^ lor an mie§efmm^€ 

^^^^* ^ thiiHf of a certain kind : for example, the promise of » boraeL 

& 283. a slave, a gan> witROut! speeifymg aa mdivKHiai sufijeet. 

Such an obKgaCi^n is inde<)enninflite as to* the iitdividiNil', bnt 

determinate ^s to^ the kind; \ ¥tf. aiifdl iar crfled a^ general 

obligation. - . . : 
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. It is more or less indeternHnate aceordkig as tKe kmd of 
sort is more or less comprekenu ve. The promise of a borsd 
or a guD indefinitely, is more indetermiiiate than that of A 
bcMTse from the prc^ser's stud, or a guit from Im armouf j. 
The one is of a most .comjH-ehensive kind ; the olber of a 
Kmited and subordinale sort. 

259. A general obligation is attaiogjMiS' to an nUernatite similar to aiter- 
one, though in some respects it differs from it. ^. *^^g ^ ^^ 

260. The choice i« by agreement either wilAi Sie ilebtor, 3. 

or with the creditor. If «he creditor have the risbt of selec- Choice with tti« 
tion> the debtor cannot, without confraivencioii- of his obliga- * g. 

tion, dispose of any of the things, from which the choice 
was to be made, until the selection have taken place. He 
is not to defeat the right of election by translation of an arti- 
cle from its kind. 

261. If the choice rest with the debtor, the creditor is not Choice resting 
entitled to demand a particolar individual thing ; but gene- p^^^ ^^^ ^^^ ' 
rally one of the definite and stipulated kind. The debtor 

tiay deKwr or tender atty thing of die proper kind, which is 
good and sufficient^ having no notiMe defect^ and being at 
bis disposal for a^ valid travfslal^o» of the prop^sHy- of it. 

After tender of a sufficient article in flilfilmenr of atl obiti- lb. 283. 
gation of this- nature, the engagtiment, v^idi- wa6 before 
indeterminate, is- by that olfer rend^r«d detemiinat^ and spe- 
cific : md tho individual subject v^icb was- offered, is^ at 
tfie credkop*s risk. 

Pt-eviouer to such tender, ittngs^ comprehMld^d itl^the ^ ^b. , . 
pukted' kind- are at- the risfe -of die deblbr; Should a loss 
supervene, it d'oes not iall-npeu the ctiediCor : forthe ob)igHt> 
tiott subsists* so Ibng as-anyone of the tl^ngs i^maing^ that 
can be deBvered^in ftdfiltnen* of it. 

262. If the debtor, under Vigenerai oWiga^Son, delitci* a Error may be 
certaiti article in llie erroileous belief thfat il' isr-speoifiGally p^^^ oR 285. 
and deternaonatety due, be is entitled tb reclaim it And t^ 

exercise the option^ by delivering" smother artiiGk of the pros- 
per kind as selected by bimselfi Upon this point, hoi^^ever, I>ig-Si.ii9, 
contradictory passages occur in the Roma» Idwv §2 2t^i 

263. In ftilfilment of a*ge«cfcrf'oBUgatlon he itiay deStw What could not 
im article of the stip*lafed kind, tlioughit c^Sl'n^t hn the ^ pro°»«ed. 
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may be ip? en in subject of a valid specific promise from him to the creditor, 

Moiin. Div. ^ ^^ ^^ ^°^® ^^ contracting the obligation^ because it then 

InAxu 9. los.^ was the property of the creditor^ but has since ceased to be 

so, and become the debtor's. In this respect a general ohti" 

gation differs from an alternative one : § 251. and the reason 

is, that in one case the obligation is rendered absolute, and 

restricted to that thing as solely due, for which the obligation 

could subsist ; but in the other case, no individual thing is 

due, but all articles of the definite and stipulated kind are 

I)i|f. St. 2. 66. capable of being subjects of payment. However, upon this 

$ 4* ' P^i^t likewise, inconsistent texts are found in the Roman 

law. 



CHAPTEB IX. 

Penal Obligations. 

A penal obliga- 264. A. penal obligation^ % 17* is one which arises from a 
pTfc Obl 3sr ^^^"®® ^f "* agreement or form of contract, by which a per- 
son, to assure the execution of a primary engagement, 
obliges himself, by way of penalty, to some other thing, in 
case of the non-performance of that primary engagement, 
differs from an It differs from an alternative obligation, § 16. and £4H* in 
and™peMhy^' which both the things promised disjunctively, being principal 
from stated da- objects, are alike due in the alternative and at the choice of 
«atisfaction. One of the parties. It is distmguished from stated damages, 
which are a liquidated compensation for non-performance, as 
prospectively estimated and valued by the parties, and from 
a stipulated satisfaction, § 244. which being allowed in fiivor 
of the debtor, and at his option, is not in obligation but 
merely in faculty of payment. 
A penalty is se- £65. A penal clause, and the penalty borne by it, are se- 
vokitf u!eVi " ^^^^^U *^^ accessory to the primary obligation, which is a 
mary obligation distinct and absolute engagement independent of the penalty; 
„ ' iud, upon failure and nullity of which, the penal engs^ement, 

Appx, 12. as being merely secondary, becomes naturally and necessarily 

^' ^^^' void. A penal obligation, with a condition to vacate the 
obligation upon a certain event which is the primary object 



of the engagement^ differs from a contract vitb a penal 
clause, in the form of the instrument, if not in the substance 
of the agreement. A failure or nullity in the subject of the 
condition does not so necessarily and obviously induce an in- 
'sufl^iency of the obligation. 

£66. The maxim, that the nullity of the primaiy and princi- or lu tome caMt 
pal obligation involves that of the penal clause and obligation, ^V^^^ '^^ 
as merely accessory to it, (because such is the nature of acces- ^^g* 
sory matters, that they cannot in general subsist vvithout the Dig. 50.t7. its. 
principal cause ;*') suffers exception in cases where it is the 
^intention of the parties, by the insertion of a penal clause, to 
obviate the impunity, with which the principal obligation 
might else be contravened. The secondary obligation in 
diis case upholds the primary one. Thus the penal obliga- 
tion, added to an agreement, by which one has promised and 
engaged for the act of a third person, or by which he has 
stipulated in favor of a third party on a matter wherein he 
has no appreciable interest,t is valid; though the primary 
obligation would else be null or meffectual : § 41. and 81. for 
the adjection of the penalty shows in the one case, that the 
party promismg intended a personal engagement and under- imt. 3. io, 18. 
taking, to procure the act to be done; § 42. and, in the other, ^^'-'^ ^ ^ - 
it raises an interest where else there is none. § 43. 17. 

9lSiJ. A penal obligation, with a condition vacating it in a Or may be 
certain event, is single, should the condition not exist. If the p^^lTry" 
penal 6bligation.be a principal engagement equally with that 
to which it b annexed, as every penal stipulation has been 
by certain jurists contended to be, it is then single and valid 
if the condition be impossible: though this consequence be 
by the same jurists denied. It is, indeed, vitiated by turpi- y^^^ ^ j^^^ ^ 
tude, when the condition is morally impossible; § 76* but so. is. 
physical impossibility of one stipulation does not render 
another physically impossible, if they both may be deemed 
distinct, independent, and equally principal engagements. 

Such a penal obligation can be conclusively binding, lS».o»PotA. 

* Cum principalis causa noa consistat, plerunque ne ea quidem, qw 
seqnuntur, locum habent. Dig, 50. 17. 178. 

t Pcenam enim cumstipulatur quis, non illud inspicitur, quid intersit. 
Dig.k Ingt. 

t 
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therefore, so far only as it is designed to enforce an actual 
and lawful contract, and fully intended to constitute an 
actual debt. 
Being Toid, does • 26d« The nullity of the penal obligation does not induce 
contract!! ^ ^ ^^^^ of the primary engagement: for, the second stipula(i<Mi 
Potft.06i.s40. being taken away, the other remains effectual. An acces- 
&?2MS^^' sory matter cannot, indeed, subsist without the principal; 
C. c. 12^7. but the principal may without the accessory. 
P4tto.Cma,i, A penal obligation with a condition, or bond with a pe- 

nalty, may in equity be considered as evidence of an agree- 
Apys. 12. ment. Though the instrument should become void by some 

matter subsequent, and the bond be a defective legal secu- 
rity, it will yet amount to a good agreement in writing; and, 
although the penalty and penal obligation be gone, the con- 
dition is taken for articles of agreement for the perfonQance 
of the acts specified in it, and is specifically enforced ac* 
cordingly, at equity. 
Specific per- 269* Since the object of a penal obligation or clause is 

]^Tiac*tedirw ^^ assure the execution of .the principal engagement by a for- 
stead of the feiture annexed to an agreement, for the better enforcing of 
Path Obi 341 ^ prohibition, or by way of security for the performance of 
C. c. 1228. Ksome act, the parties are presumed to have intended neither 
I to dissolve the principal obligation by the penal one, nor to 
I melt the one into the other. Therefore, where the penal 
obligation attaches by the default of the obligor, the credi- 
tor or obligee may proceed upon die principal oblation, 
and pursue and demand a specific performance instead of 
lord MaecUi- enforcing the penalty. An agreement is not the weaker, but 
AVtti C(mt 17 ^^ Stronger, for the penalty which is annexed to it. The 
£v. m Poth. penalty is considered as a collateral guard to the agreement, 
7 r.'^Ea! t. 3. 2. ^i^ich retrains the same and unimpaired, with a further re- 
Pow. Conu 2. medy for non-performance, but without impeachment of the 
principal contract: it can never be intended, in such a case, 
that a bond, added to enforce the perfonpance, should 
weaken the lien of the agreement. A bond to perfona any 
thing is not taken as an obligation in the alternative to do 
the thing or pay the amount of the penalty ; but as an en- 
Fonh. mTr.Eq. ^^^^^^^ ^f ^ contract, and as giving a remedy for a cer- 
1. 3. 2. tain sum instead of uncertain damages. Wherever, the pri^ 
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•inary object. of the agreementl to secure the d^pecific sub*' 

ject of die covenant^ the party covenanting is not entitled 
to elect whether he will perform his covenant or pay the 
forfeiture: and notwithstanding the tender of the penalty^ 
courts will enforce the specific performance of the act pro- 
mised by him, or restrain him firom doing that which by 
agreement is not to be done. 

270. The penalty is stipulated for the purpose of indem* But not both: 
nifying the stipulator for the non-performance of the princi- JJaity be foT' 
pal obligation : it is therefore compensatory of the damages, ^^^^j' 

. which he suffers from such non-performance. ' Hence a ^^^^'* ^** 
consequence, that he may elect either to claim the execu- Pig:. 2. 15. 16. 

• tion of the principal obligation or of the penal one i and ' 
demand a specific performance, or the penalty : but he must 
content himself with one of them, and cannot exact both : 
unless the penal clause expressly provide, that the penalty 

.shall be incurred by default and be due without prejudice to 
the principal obligation ; or unless it be stipulated by way 
of amends for delay, and not as compensation for absolute 

^non-performance. 

In the case of a covenant secured by a penalty or forfei- Ld. Mansfield. 
ture, the obligee has his election. He may sue for the cJ^^'cont 
penalty, and after recovering it, he cannot resort to the co- 4. 2. 
Tenant : or he may proceed upon the covenant for general 
damages, and recover more or less than the penalty. § 274. 

If a suit be instituted for performance of a thing, for the Pow.Omt. 2. 
non-performance of which a penalty is recoverable, the party ^*' 
must waive all benefit of forfeiture. 

£71. Attending to the true object of the agreement, and A penalty is not 
to the view with which the penalty is introduced, which is yonTthe dt- 
to secure the enjoyment of some object taken to be the mage. 
principal intent of the engagement, the forfeiture or penalty ^^^^Ij^^^' 
is considered to be only secondary and accessional, and a Appx, 12. 
security for the damage actually sustained. Being commi- ^„^7nt*i59. 
natory, and stipulated on the one part to urge a performance, Poth, Obi. 345, 
and agreed to on the other in a vain confidence of not failing 
in the performance of the primary obligation, the penalty is 

vnot deliberately settled and assessed as to its amount^ by a 
tni« and valid consent given to it; as an estimation of the 

12 
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detriment and damage likely to be suffered by non-ettcutioa 
of the contract, and as a fair compensation for such evenh 
tual damage. 
Pow. Cont. i. ^ No advantage is permitted to be taken of a penalty or 
/ forfeiture annejced to an agreement, where the substance of 
/ the contract can be obtained without levying it ; where 
I compensation can be made for deficiency ; where the party 
I can be put in the same situation, in which he would have 
I been, if the contract had been duly performed at the time 
] and in the manner agreed. 
Penalty distin^^ 272. Where the payment of a smaller sum b secured by a 
.***'*^^"*™ larger; where articles of agreement contain covenants for 
j^ the performance of several things, and a smgle sum is stated 

to be payable on breach of performance ; where a certain 
compensation, less than the stated sum, is provided by the 
same instrument/ in case a prohibited act be done; the sti- 
pulated sum is in all such cases clearly intended as a penalty; 
and not as stated clatnages. ^ « 

Conventional CUTS* Conventional damages are to be distingiushed from 
arc^sfrictly ®**^^ * comminatory forfeiture or a penalty des:igned -as ^ 
abided by. security. If there be no rule whereby to measure the actual 
Pow. Cmu 2. damages; if no other compensajdon can be assessed; if it be 
KewLir. /agreed, in case a particular act be done, tliat a particular 
£pTn Poi^ / liquidated sum shall be paid ; a new cov^iant is not to be 
Appi, u, j made for the parties, who have themselves estimated tbp 
&ctso.' ' r damage and fixed the compensation. Where the precise 
C. C. 1229 & I sum is fixed and agreed by the parties, that very sum is the 
ascertained and assessed damage. § 176. When the agree- 
i ment bears, that the party who shall fail to execute }n» en- 
I gagement shall pay a certain sum by way of damages and 
! compensation, a greater or less sum cannot be allowed to 
the other party. 
General da- 274. As a penal obligation does not weaken the principal 

claHDedlmtead engagement, the party is not precluded from proceeding for 
of the penalty, general damages for breach of the agreement instead of the 
Comun4ii^^ penalty: though he would not have the same option of pro^ 
ceeding for such compensation instead of the stipulated and 
stated damages fixed by agreement. § 273. Where a penalty^ 
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ivhich is merely a security, is not sufficient, the party may Ld, Mmt/ield, 
recover damages as well as the penalty. ApmL^fi!^ 

, By the Roman law he might demand further compensa- d^^. 19, 1. ^s. 
tion after recovering the specified penalty, if this were not ^J^* ^' ^^ * 
a sufficient indemnification : and there seems no yalid reason 
why one party, any more than the other, should be restricted 
to the precise forfeiture and exact amount of the penalty, in 
a case in which the actual damage is susceptible of ascer- 
tainment ; unless the parties intended by tl^eir agreement to 
assess and state liquidated damages. 

275. Since the stipulated dams^es or penalty must be deem- Aad amends for 
ed to be due when the forfeiture is incurred, further^amends <J«*ay *>«»»<*«• 

' stated damages 

are justly demandable for delay m makmg that c6mpensa- or peualty. 
tion. The party is an d^iauk for his breach of the principal ^v* on Path. 
ei^gement, and is in further default by not making imme- ^^^ 
cBate amends. Nominal damages are commonly adjudged if 
over and above the specific penalty; real damages beyond / 
lihe penalty, from the time when, it is justly due, maybe / 
equitably awarded. j ^ 

' 276. A stipulated compensation for a contingent damage, A stipulated 
though from the terms of the agreement it may seem to be n^^^f^CT^ 
in the nature of a penalty, will not be treated as such, nor nalt^. 
reduced to the actual damage that can be proved, when 2^^}^ ^^^ 17/ 
it is not really a penalty or comminatory forfeiture, but 
measured satisfaction for a contingent loss, to which one of 
the parities is exposed, ^3 assessed by the parties them- 
selves, according to their own estimation of it. 

277* Where an agreement remits an advantage, to which Nor is the for- 
one of the parties is else entitled, upon a certain condition ^i^^,^u*h *" 
to be performed by the other ; as, for example, if a credi- p^vf, cont. 2. 
tor agree to take a sum less than his due, provided it be l}^\ ^ 
punctually paid ; this condition, though penal m its effect, Ev. on Poth. 
is not considered to be in the nature of a penalty, and is ^^'' ^*' 
rigidly binding on the favoured party, if he do not strictly 
perform the condition. It is not a penal obligation ; but a 
conditional stipulation. Reduction of interest in considera- 
tion of punctual or prompt payment has been deemed a 
favourable remission ; and increase of it, in case of a want 
pf punctuality, has been viewed as a penalty. It is, how<- 

?3 
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ever, doubted whether, in both instances, the difference of 
interest be not alike subject to be treated as a penalty. 
Penal oW>g«- 278. The penal obligation attaches, so soon as the party, 
misfeasance, who has bound himself under a penalty or forfeiture, not to 
Foth. Obi, S4ir. do any things has effectually done that which he had engaged 
not to do.. But an ineffectual attempt incurs not the for- 
feiture : unless the very attempt fell within the meaning of 
the prohibition, 
and non-perfor- 279* When a party, who haa bound himself and contracted 
B^ceo agree* ^^ j^ some act or give or receive some thing, is in defiiult^ 
Path, ObL 3^9. whether by the lapse and expiry of the stipulated term, or 
C. C, 1230. jjy recusal or omission after a demand, § l68. the penal obli- 
gation attaches forthwith : provided it be not by the act of 
the other pieirty, that he has been prevented from fulfilling 
his engagement, 
but, for partial ggQ. If the principal obligation have been in part execu- 

non-ezecution, iii-^, , -i li. i i» * 

are proportion- ted, the liqmdate damages, stipulated for the case of absor 
ablj reducible. |y^ non-performance and entire defiiult, may be proportion- 
CC.itsi. ^^^'y reduced: for the penal obligation is a promise of 
indemnification for the non*execution of the primary engage- 
ment«: and the party, with whom it is contracted, has not $ 
right to both a part pf that which was primarily promised to 
him, and the total of that which was stipulated as compensa- 
tion for the whole that was promised. 



CHAPTER X, 

Accessory Obligations. 

Section I. 

Accession personal. 

Accession of ^81. A.CCESSORY obligations are such as cannot subsist by 
obligations. themselves : but are accessions to other obligations, of which 
Ers/c. 3. 3. 60. ^j^^y f^^^ p^^^ ^^ jo ^j^j^l^ ^jj^y ^^ attached. § 16. & 37. 

A secondary engagement, whicl| assures the performance 
of a primary one, is accessory to it as to a principal obliga^ 
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tion : and so is a secondary one, which arises out of non- 
perfonnance or misfeasance. 

An accessory obligation b so relatively either to the per- 
son OF the thing. § 16» It is either precedent^ concomitant 
or subsequenL 

282. Persons become bound accessorily in three ways^ for Personal, takei 
athirdparty, so that he likewise remains bound as princi- P^acc'*»'^ 
paly. while they are so by accession to his obligation. 1st. vinn.adln&ui: 
Mandate, or precedent undertaking of a mandant for an- 21. 
other's benefit, bidding one trust another, lend him money, 

allow him credit, manage business for him, or become an- 
flwerable for his default. § ^B5. 2d. Constitute, or subse- 
quent undertaking of a person, who engages to pay a sub- 
sisting debt, or fulfil an existing obligation, of a third party, 
§ 287« 3d. The cautionary engagement of a surety, who 
binds himself for another, and, acceding to that for which 
the other as principal is bound, promises the same act or 
thing. § 283. 

283. The engagement of a surety, which is termed cau- Cautionary 
tionary, is a contract or agreement, by which a person be- a^uretT*"* ** 
comes engaged for another, (who is bound to give a thing or £»%. 3. 3. 61 
to do an act,) that he will duly fulfil the whole of his obliga- ^^**- ^^ '^^^ 
tion, or so much of it as the surety engages for, by way of 
accession to his obligation. 

This engagement is barely adjected to the principal one, 
without extinguishing it ; and may be contracted indirectly, 
as well as directly. Thus, by merely giving a mandate to 
lend to a third person, a man becomes bound by a cautionary 
engagement. 

284. Mandate for the sole benefit of the mandatary is dlstitigoished 
rather mere counsel and advice, than a true mandate and ^^^l^V^ 
undertaking; and is therefore not obligatory: for it creates d>£. 50.17. 4r; 
no express nor implied obligation ; provided it be not frau- 
dulent.''^ But, if imposition be practised, if delusive repre- 
sentations be made, to induce or exhort the person coun- 
selled to enter into a contract, which otherwise he would not 

do ; if, under color of advice, a mandate he given for the 

* Consilii non fraadulenti nulla est obligatio. Dig, 
I 4 * 
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benefit of the mandant himself or of a third party, the frau- 
dulent adviser is answerable for consequent damage. 
' The deception, or false representation, must proceed, 
however, from ill design ; and detriment must actually ensue, 
to render him answerable. Fraud without damage, or da- 
mage without fraud, gives no cause of action : but their con- 
currence does. 

28^. Maiidate for the sole benefit of a third party, that 
is, for money to be lent to another by a creditor, or security 
to be given for him by a surety, or business to be done for 
him by the mandatary, has been distinguished from the di- 
rect cautionary engagement of a surety and sponsor: the 
one being considered as simply accessory, the other as itself 
a principal obligation : and the difference thence deduced is, 
that a surety, paying a debt without requiring subrogation 
or cession of the creditor's rights, has thereby extinguished 
the debt, and cannot afterwards procure such cession, be- 
cause the debt has ceased to exist : but the payment, made 
in acquittance of such a mandate for loan or credit, extin- 
guishes this obligation, and not the debt itself : and the sub* 
rogation takes place of course. 

' But, if subrogation or cession of rights be considered to 
take effect by mere operation of law, in both cases, there re- 
mains none or little ground of distinction between one and the 
other of those engagements. A mandate, however, cannot, 
like the promise of a surety, follow the principal obligation : 
but can only precede the loan or trust, which it commands, 
and for which it renders the mandant answerable. 

£86. The distinction between mandate or undertaking con* 
sidered as a principal obligation, Bnd cautionary or underta^ 
king- deemed simply accessory, is material, where the laws 
require different authentication and evidence for the one and 
for the other. A promise to answer for the debt, default^ 
or miscarriage of another person, is either a collateral or an 
original undertaking. It is collateral, if that person is him* 
self answefable : it is original, where the whole obligation 
is confined to 4he party who makes such promise. By the 
provisions pf the English law, such ^ (collateral undertaking 
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must be in writing under seal. An original undertaking 
may be verbal or simply written. 

287. A collateral undertaking is an accessory obligation. A collateral one. 
The accession is personal when it is a third party who takes ^5!"**"*' ^ 
upon himself to perform or pay any thing, for which another 
Kkewise is 1>ound as principal party. The accession is real^ 
as relative to the thing rather than to the person, when it is 
the party himself who assumes to pay or perform some thing 
for which he was previously bound. § SOS. 

£88. Another way of personal accession to the engage* Accession to 
ment of a third party, is that of a principal who tacitly be- ©f i'fMTor?^* 
comes bound to accede to the engagements of one acting 
for him in his business or concerns. 

A person, appomted expressly or tacitly to the manage- Potfc. OhU 44r 
ment of business or affairs, binds his employer as an ac- 
cessory debtor, at the same time that he obliges himself as 
principal, when he contracts an engagement in his own 
name, for a matter which concerns the affairs committed to 
fais management. If the engagement be not in his own 
name, but in that of the principal, he enters into no con- 
tract himself : but his employer does through his mmistry. 
§ 49* For the person, who employs him, or whose manager 
he is, however appointed, (as in the case of a ship, the mas- 
ter of which may be so by delegation, without or even against 
the consent of the owner;) is considered to have consented ^' 
befprehand, by the commission which has been given, to the 
engagements which the iS^liiftgeF may cotitract, either in his 
own name or in that of the principal,. for the business to 
which he is appointed; not exceeding the limits of his com- 
mission. 

£89« The obligation, which is thus imposed on employers Tacit mandate. 
to fulfil the contracts of the managers of their affiurs, may £1^.5.3,43. 
be considered as a tacit mandate ; where it does not arise 
from an express one. 

290. Incapacity of the manager does not vitiate the obli- Incapacity is 
gation of the principal : since the employer, who appointed " * ohLMQ 
him, a minor or a slave for instance, notwithstanding such Dt^. i4.i. 1.4. 
incapacity, cannotimpugn his own act, nor the choice which 
he himeelf made. 
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^Lwui^binX^*" 291. The employer is answerable for the implied aswell 

Poth. 0&/.45& ^ ^® express obligations of his agent; for wrongs and neg- 

• lects^ which the person employed by him may commit, in 

the exercise of the functions tp which he. is appointed : .but 

not so, for matters unconnected with those functions. 

Misapplication 292. Misapplication of the money or thing by the manager 

does not , *^*^ " . • 1 1 1 • 

exoDerate. does not exonerate the employer: provided the occasion 

P<^, Obi 448. suggested was probablci and the sum or thing was suitable 

J^,s!s!^ to the declared want, and furnished expressly for the. pur- 

Comyn,Ccnt, pose, of the bu^ipcss or affair committed to his nianage- 

ment. Hie lender lies under no necessity of superintending 

the actual application of the money or materials ; but equity 

demands, that he should inquire whether the want exist ^d 

can be supplied. 

w"tilf™*"* ^^^' Managers bmd iheir employers by engagements 

revoked. contracted while their commission lasts: and it is under- 

Poeft. 062.448. stood ^ to continue until it be revoked, and the revocatioi^ 

notified or made public. 
Accession of 2g4. Other personal accessions to the engagements c of 

to obiigatiras of ^^^ parties are those of fathers and heads of families re^ 
their children, sponsible in. certain cases for such acts and omissions of their 

children, wives and servants, as create obligations. . 

Peth.Ohl.itu ^ Fat}iers and heads of families are responsible for injuries 

committed by their minor children, or their wives, if having 

it in their power tp prevent the vnrong, they omit to do so. 

Widowed mptb^rs, and all persons having, children under 

Dt 50 ir 50 ^^^' care and power, are r^ponsible in like circumstances, 

& 109. ' But neither fathers, mothers, nor preceptors are liable, even 

when the act is conuSitted in their sight, if they cannot pre* 

vent it.* 

Masters are similarly anstverable for the feults, vnrongs 
& 121. *"^^ negligences of their servants; and are so, even for suph 

as they could not prevent, if the wrong be done in the exer- 
cise of functions, relative to a matter which concerns their 
employment. 

Fathers and masters, or heads of families, are not answer- 
able for the contracts and engagements of their children, 

* Culp^ caret, qui scit, sed prohibere non potest. Dig. 
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wives and servants; unless these were expressly or tacitly Poth, Ohl 456, 
entrusted with the conduct of some business to which the 
contracts relate. § 49* & 58. If the servant have been in Ersk. 3. 3. 48. 
the course, of managing that branch of business^ and his con-, 
tracts relative to it have been all along fulfilled by his master, 
such habit implies a commission ; and the employer is bound, 
though no authority have been expressly granted, unless no- 
tice be given forbidding trust and withdrawing credit. 



Section II. 
Accession real. 

£9^* AccEssoBT obligations, in another sense, as relative Accession real 

not to the person but to the thing, are those which accede l>7 consequi 

, ••'ill.- 11 1 or depende;.vv 

to the prmcipal obligation as consequences and dependen- p^^ ^^^ ^^^ 

cies of it. § 16. Such are, in respect of sale, the obli- 
gations of delivering the titles and instruments which con- 
cern the subject, and of carefully preserving the thing sold, 
until the delivery of it. Of this kind also, is the obligation ^^thS. 3. 6a» 
of paying compensatory interest or amends for default and 76—81. 
delay in the fulfilment of a principal engagement: whether 
such interest become due by mere operation of law, or by 
compact either express or tacit. 

206. In like manner accessory contracts and agreements, orforastur- 
that merely assure the performance of a principal contract, ^^^ ' 
which is itself validly formed and sufficiently determined, 
create obligations which accede to the principal engagement p ^ ^ .^ ^ 
ansmg out of the primary contract. ^ 37* Of this kmd is & id. 
pledge, or hypothecation and pawn: also penal clauses, when 
the penalty is accessional, intended to secure collaterally the 
principal object, and not stipulated as stated damages. §272. 

297. Agreements added to the principal contract to modify ^^ modification. 
and change its natural or accidental qualities, or even those p„y; 5^ ^q^ j. 
which ^are essential to its nature, being annexed to it at the "^« 
time of contracting, unite themselves with it into one whole; 
and are to be taken as parts of one C9]ivention and contract : 
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giving law to it Such modifications, and alterations of thtf 
usual form of the contract, not being repugnant to the na- 
ture of it, nor contrary to law, nor incompatible with mora- 
lity and decorum, are good and valid, conformably widi the 
intention of the contracting parties. They are accemons to 
the contract, synchronous v^th it ; and equally effectual as 
^. t» 14. r. 5. ihe ground of aa action,* Thus a stipulation for exemption 
from warranty against eviction may be annexed to a sale ; 
and so may a clause of redemption within a term limited ; or 
clauses alleviating or aggravating the responsibility for loss 
arising from want of care, may be added to divers contracts ; 
and various limitations, adjected to different executory agree- 
ments, while nothing has been yet done in performance of 
them. 
Subfcqacnt 298. Agreements added to a contract of any kind at a 

P ^ time subsequent, whether they be affirmative or negative^ 

-^7, creatmg an obligation to do an act oi* to. abstain from a right, 

which the principal Contract engaged for, are strictly acceS" 
Borjfy and create accessory obligations. The chief instance 
6f such conventions is that of constitute or undertaking, 
where the promise or stipulation is made by the principal 
party for die modified execution of a previous contract. 
§ 209—303. 
tlodertaking : 299* A promise or convention, by which a person, be* 
Cuj.adJHg.is. sides a previous stipulation or engagement, binds himself to 
Cod. 4, 18. 3. give a thing or perform an act, towards fulfilment or satis- 
faction of that, for which either he or another person was 
previously bound by a perfect obligation or by a merely na- 
tural one, is named an undertaking or constitute, termed in 
Cotucl, 3. 158. English law assumpsit : which is defined a voluntary pro- 
1. ' ' mise made verbally, upon a good consideration, whereby a 

man assumes and takes upon himself to perform or pay any 
thing to another. 
Eipress or 300, It is either express or implied. A verbal promise, 

Pow, Cent. 1. ^^ * covenant by parol, whether strictly oral or by unauthen- 
447. ticated writing, is an express undertaMng: as a covenant is 

an undertaking by written deed. Every executory co&tract 

* Ea enini pacta insun^ quae legem controctui dant. Dig. 
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imports in itself an undertaking to execute it. And a disjincl 
promise^ that the party shall be satis&ed by the promiser, or 
by him or another person^ in respect of a subsisting engage- 
ment, is an express undertaking. 

301« An undertaking or constitute^ of which the object is Effect of an 
a fulfilment of an antecedent and subsisting obligation, is ^'P''^" *'"^* 
not BB4nna9i^ton or change of that obligation into a new —489. 
one ; but maji^ hitroduce modifications into it : and is an ac- 
cession of a new engagement to the preceding one, without 
extinction of it; and not a mere adhesion to it : but a cvt- 
mulative accession, which may subsist after the dissolution 
of that primary engagement, unless the dissolution be effected 
by performance or satisfaction. 

The extinction of either by actual or virtual performance, 
as by payment, set-off, novation, or release, extinguishes and 
discharges both, or so much of both, as was commensurate : 
for the fulfilment of an undertaking, confined to a part of 
the primary obligation, extmguishes it only to the amount of 
such part. 

Thus a third person undertakes to pay certain money in 
lieu of a horse which one of the parties should deliver to the 
other: afterwards the horse dies, and the primary engage* 
ment is extinguished by his death : but the undertaking or 
ei^^ement of the third person nevertheless subsists. Or 
he undertakes to pay. at a certain time and place, certain 
money in part of satisfaction for certain com or wine which 
one party had engaged to deliver at a . different time and 
place, to the other party : payment or release of the under- 
taking discharges the obligation to that amount, and leaves 
it in force as to the residue. 

302. The undertaking may be for less; the original obli- It maydiffier 
gation remaining in force for the whole, or, after payment of ^^ prior obll- 
the undertaking, for the residue: but cannot be for more; gation. 
as this would be a different contract. It may be for some- ^H^^^^^^^ 
thing different from the subject of the primary obligation, in 
like manner as payment may be made by a satisfiiction ac- 
cepted. It may oblige the party in a different manner; more Puf. 5 10. 7/ 
or less burdensome tluin, before; but. freely consented and . 
agreed. It may bind him to p«iy at an earlier or at a later 
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day, hi a nearer or a remoter place. But essential altera- 
tions, instead of collateral or accidental modifications, intro- 
duced in the undertaking or new agreement, form a novation 
or substitution of a new engagement for the original one, and 
cannot take effect as a mere carutitute or accessory under- 
taking. 
Use of an 303. The undertaking of the principal party, whci^ngages 

undertaking. j^^ j^ ^^ ^^^ j^j^ ^^^ prc-existiug debt. Or fulfil his'HDwn sub- 
f~466. sisting obligation, may nevertheless have utility ; as giving a 

right of enforcement, which the original obligation did not, 
or no longer does. A purely natural obligation, which is 
imperfect by reason of the incapacity of the contracting party, 
and not for any inherent vice or defect of the consideration 
or cause, may be the subject of ^a valid undertaking. But 
one, which is entered into, by mistake, promising the pay- 
ment of a debt that is not in any manner equitably due; and 
the promise, even consciously made, of fulfilling an imper- 
fect obligation purely civil, (for example, an engagement 
extorted by oppression,) are alike invalid. For a debt, of 
which a valid payment cannot be made, can be no subject of 
an undertaking or constitute^ which is a promise of paying a 
pre-existing debt. But whatever may be done effectually 
and validly in fulfilment of an obligation, may be promise 
by an undertaking or constitute. An undue payment is sub- 
ject to revindication or reclaim and recovery : and the pro- 
mise of an undue payment is therefore void. 
Yalidityofitby • 304. The undertaking of a third person, who. promises 
^oth ow ^y payment or fulfilment of another's obligation, is good with- 
'{ out the consent of the principal, and even against it, in like 
{ manner as one person may pay a debt for another without or 
' i^ainst his consent. 

But such an undertaking or promise, made by a third per- 
son under an erroneous supposition of being himself bound 
^ by the original obligation, is not obligatory, proceeding firom 
mistake. 
And to a third 305. A promise or undertaking to a third person is valid, 
co^nir*^ as a payment likewise is, with the consent of tiie principal to 
Path, ObU 468. '^^^^ the obligation is due. But a person adjected for pay- 
Z^. 13. 5. r. nieht; § 837. cannot take an undertaking without the con- 
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sent of the principal. He may receive payment in coi^br* 
.mity to the adjection and indication of him for diat purpose : 
but he cannot accept a promise of payment without the ap- 
proval of the party to whom it is due. 

So far as modifications are introduced by the undertakings 
in regard to the manner of payment, he cannot bind the 
principal to receive it in such modified way : and in regard 
to himself, it is ineffectual, because he has no right of action 
to enforce payment. But assent subsequent, on the part of 
.the principal, may ratify the constitute or undertaking, re* 
;ceived by the adjected, person. 

. 306. When the obligation, of which fulfilment is under- Accesuon to « 
taken and promised, is a conditional one suspended by a con- <^>^" >'.^^ 
dition precedent, the oonititute or undertaking is binding, as p^j^ q^^^ 4^^^ 
well as the original obligation, whenever the condition exists 
and is accomplished; and is not valid, if the condition be 
unaccomplished and fail. . 

< 307. Promissory oaths are reckoned among accessory ob- PromiMorj . 
.ligations, or considered as accessions to engagements. They ^g^l 
are oaths taken ia corroboration of natural or civil obliga- Er^, 3, 3.50. 
tions. P«/.4.«.i9. 

Such an oath, when the subject of it is unlawful, can have They are of 00 
mo force, whatever : it cannot give strength to an illicit en- ^^^^' 
fgagement ; nor ought it to be sustained, when the promise 
which it contains is to^abstaio from impugning an obligation 
pronounced by the law of the state defective in essentials : 
for no private agreement can be a rule of judgment, by which 
a public law would be eluded. An oath does no^ change 
the nature of a contract. It does not sulBSice to convert a 
merely natural obligation into a perfect civil one. It is su- Poth. ObU 105. 
perfluous,, if the agreement be a valid one ; it has no effect, 
if that be invalid : for the right of action is still denied. 

By the Uoman law an oath corroborative of an illegal en- 
<gagement was of no avail. By an Imperial decision, it was d;^. f. ii^. 7. 
•admitted to have effect in the case of a mmor sworn hot to ]^- 
•uapeach a sale made by him. The rule viras eiLtended to any ^^j^ ^ ^ ^^^ 
; voluntary oath of a person of full age, not to retract his con* 
tracts ; and waa applied to cases of agreements; not of right 
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voidj.but liable to be set aside by an action or exception, 
ivhen the party by such an oath debarred himself from using 
the exception or right of action. 
Toth. OIL 106. That rule was not adopted in the jurisprudence of France : 
and in one of its provinces, as well as in Scotland, it was by 
law expressly provided, that contracts ratified by a minor's 
oath should be nevertheless void. 
Corroboration 308. A written recogfdtiofif ratifying, confirming, or cor- 
XnTTTfio ^l^i^^S ^ former engagement,* is truly an accessory obliga- 
tion : since it always presupposes an antecedent obligation. 
Though accessory in its origb, a band of corroboration 
may subsist of itself after it has been formed; and is a pro- 
per foundation of an action, though the original bond should 
not be produced : because the debtor's corroboration of the 
debt induces a proper obligation upon him. 
Mostoonform 309* A written recognition, whether it recite and set out 
to the onginHi. ^j^^ tenor of the primary engagement, or merely refer to die 
[744^] original agreement which it confirms, is not considered to 

create a new obligation, but to acknowledge the prior one. 
C C 1387. Whatever it may contain more than the former engagement^ 

or different from it, has no effect. 
Dificrafroman ^^^' ^^ ^^ respect a recognition or acknowledgment 
uDdeitakiDg. differs from an undertaking or constitute, which may alter 
Ink. 3 5.60. ^^ modify the primary i^reement, but not augment the 
obligation. § 302. A bond of corroboration may however 
accumulate into a capital the interest which has grown upon 
the principal. 
Homologation 311. A rec(^mtion, confirming and ratifying an obliga- 
Mrfect oblij^ tion, to which an exception might be opposed, or for the 
lion* rescission of which an action might be sustained, is termed 

homologation. It is approval, or assent subsequent. % 85. 
&94. 
Tr. £ff. 1. s. 14. '^° obligation, that was at first invalid, may afterwards 
Mnk.3.9.47. K^^ validity by the intervention of some new cause, fit to 
create a right: it may become effectual by posteriov appro- 
batory acts of the obligor. It matters not whether the con- 
sent essential to. the contract be. expressed by word,, writing 
qt Kact I nor whether it be given at the time of entering into 
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die contract, or afterwards. Every act dene by the part}', 
\vjiich implies his apprpbatipn, supplies the want of an ori^ 
ginal legal consent. At law, .as in equity, there is an im- 
plied as well as an express confirmation, 

312. If an obligation be void, no new agreement can Unlawful con^ 
make it better : the original corruption will infect it through- b^^nfirmed*^' 
out. Contracts, avoided on reasons of public inconvenience^^ voidable, may. 
dp not admit of subsequent confirmation by the party. But ^•***- ®" ^'•* ^V 
a merely voidable engagement may be corroborated. 
. A contract, which is null by reason of tlie turpitude of the Kewl Cont.S5. 
consideration or unlawfulness of the agreement, § 76 — 1 25— ^ 
&€* is incapable of being made good by any subsequent ac): , 
of the parties^ It is annulled upon considerations of public 
policy, for the discouragement of crimes and offences, and 
to defeat fraudulent practice and imposition upon third 
partie3. 

A contract, which, for the protection of a contracting 
party only, is liable to be annulled at his instance, may be 
confirmed and ratified by his waver of the objection : by his 
renunciation of a right established solely in his favor. Whe- p. F. 3. 3. 239. 
thei* the defect of the contract be want of consent or vice in 
the assent, whether it arise from the incapacity of the party^ 
or from error, compulsion, fraud or lesion, the defect is 
remedied by fiill assentmeat given after the vitiating cause 
has ceased to operate. When the person, ^ho entered into i^^^^^ c^t^ ^5, 
such a contract, is afterwards thoroughly sensibly of the na- 
ture of the bargain which he made, is apprised of his right 
to reliefi and is in other respects mastei; of himself, and 
nevertheless does an unbiassed act showing his intention of 
abiding by it, he will then be bound by the obligation as 
ratified and confirmed by him. But, while the influence 
Strising from the circumstances, which impeach the original 
contract, still continues to exist, no act of the party done 
when his mind cannot be considered to possess a full liberty 
of choice, will amount to a ratification. 

Contracts, which are liable to be rescinded on account of 
^he condition of the contracting parties, the relation between 
them, or that of one party in regard to the subject matter, 
admit of confirmation when the personal relation is com- 
.^letely removed, and the party is wholly divested of the cha- 
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ractcr which was the ground of objection : provided the 
party ratifying the original agreement is fully apprised of hU 
right (6 be relieved against it. 

313. Homologation cKnnot be inferred from the act of 
one who has not full knowledge of the matter which is the 
subject of ii The attestation of a subscribing witness to a 
I writing infers hot his approbation of the instrument: for 
witnesses merely attest the subscription without being in- 
formed of the contents. 
Evideuce of ^ 1^* 'I^^ approbatory acts must be so strong and conclu- 

prcsuraed jj^A ^jjat no reasonable construction can be put on them, 

assent. ' *^ , ' 

jEnk,s,s,4A. ®ther than that they were done by the party from his appro- 

Pfrto. Conu 1. bation of the agreement corroborated. It is riot requisite^ 
that the assent should be express; but that acts be done, 
from which an assent miist necessarily be inferred. 

C. C 1338. By the modem jurisprudence of France, confirmation miist 

be in writiiig ; atid the written ratification must notice the 
ground of exception or right of rescission^ and the intentionf 
of remedying the defect otl which the exception or right of 
action is grounded. 

Erik, s. 3,50. In the jurisprudence of Scotland^ it has been a questioti 
whether homologation, being an act of the mind, can be 
proVed by witnesses. Btit every circumstance, showing 
consent slnd approbation, shoiild be sustained as homologa- 
tion, whether it be by writing, or by facts proved by witnesses^ 

Tr. £}. 1 . 3. 14. An implied confirmation can operate with no greater force^ 
than it would, if it were express. Bui a full agreement is 
sufiicient to confirm ati obligation, though not expressed by 
any verbal sigiis. 

Capadt^ requi- 315. Where the act of homologation is itlself invalid, th4 

ghiarcontrart!*' ^^^fects of the original contract cannot be thereby supplied^ 

Ertk, 3. 3. 47. A married woman is incapable of ratifying an invalid obliga« 
lion created previous to her marriage; as of validly contract!^ 
ing a hew obligation. A minor is disabled fiiom confirming, 
during his minority, engagements into which he has entered^ 

P«i9. CoHt. 1. ^ 280. dnd which are, by reason of nonage, invalid. But 
Agreements, held to be in themselves void, have nevertheless 
been considered as Made binding by the subsequent assent 
of the taiinor when of full age. 

Effect of ratifi* 5l6. The proper effect of ratification is to debar the per-^ 
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»Qn ratifying, from all objections and exceptioiis otherwise Ertfc. Is. 491 
competent to hini against the original obligation : and con- ^-133' 
sequently to give the right the same effect agamst him and 
his heirs, as if it had been perfect and valid from the begin- 
tiing. But, in relation to third parties, who are not held to 
acknowledge his acts, ratification can have no effect: and 
the right, in respect of them, must continue as liable to 
exception as before. The recognition or confirmation car- 
ries a renunciation of the defence and exceptions, which 
might have been opposed to the obligation corroborated by 
it: without prejudice nevertheless to the rights of third 
parties. 



CHAPTER XL 

Implied Engagements* 

317. Gnga«£M£Nts, which are formed without interven- Implied obfig** 
tion of any agreement, compact or convention, and without ^^^ ' 
stipulation on the one part and express promise on the othe^r, 
are tacit and implied obligations : which eithei- result from 
ihe sole authority and mere operation of law, or arise from a 
personal act of the party^ who becomes bound. The first 
are involuntarily formed ; the latter voluntarily : and the vo-* 
luntary act, which creates the obligation, is either a lawful or 
an unlawful one. 

3 IS. A lawful act, which obliges a person towards an- yoluntary^ 
other without any agreement between them, is like unto a f""fyf ^^2*! 
contract and raises an implied or presumptive promise. It ^^^^ q^i ii$^ 
is a quasi-contract: § 31. and of this there are five chief ^'^* 3.3.61. 
sorts. 1st. Gestion of another's affairs without a commis- 
sion; that is, without his consent, but not against it : for this 
would be a wrong. 2d. Tutory or curatory, and guardian- 
ship, of a minor or other incapable person. 3d. Commit- 
nion of goods, without partnership. 4th. Acquisition of 
heritage ; the acceptance of which imposes obligations on 
the successor. 5th. Receipt of what is undue, which im- 
plies an obligation of repayment. 

The employing of a person to perform work> or do an act, bl Com. s. 9. 
k2 
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Cmym €onu or execute business, and the taking up goods and wares, 
^* ^' imports an undertaking to pay a deserved recompense and 

to give the value of the trouble and of the wares : receipt of 
money or goods, belonging to another, without a good or 
^valuable consideration, implies an engagement to account to 
the owner : assumption or acceptance of any duty or task 
raises a presumptive engagement to perform it with integrity 
.and competent care. In all these, as in many other, instances^ 
an implied promise or presumptive undertaking is inferred : 
Ev, on Path, which differs from an actual promise, in respect of the evi- 
113. b. dence^ rather than the nature and effect of the obligation. 

or from culpa- / 319. An unlawful or culpable act, which produces aa ob- 
omissionr: / ligation, is either a wilful injury and actual delinquency; or 
Poth, Obi. iiei. it is a blamable negligence, which is like delinquencyy as it 
' causes detriment to another person, unintentionally however, 
Enk, 3. 1. 13. but through reprehensible imprudence. Every unwarrant- 
able act or omission, by which another suffers damage or 
runs the hazard of it, subjects the delinquent to jeparation. 
This obligation of repairing another's loss supposes some 
wrong committed by the party who becomes bound : and 
wrong may arise, not only from commission by positive acts 
of injury, but from blamable omission or neglect of duty, 
or inroluntory.^ 320. An involuntary engagement, which results from mere 
operation of law and the act of another person, is binding 
without express assent ; but by presumed and implied con- 
sent, § 3 1 & 94. because the party either should or must 
Enk. 3. 1. 11. ^.Qnsent. Of this kind is the obligation of recompense, by 
which a person, whois made richer through the occasion, or 
by the act, of another, is bound to indemnify that other, at 
least in so far as he himself is a gainer. 
Gestionof f 321. Gestion of affairs for a person absent, or manage- 
affairs without ment of business for one without his previous sanction or 

a coniraission./ . . . , *^ 

Poth. ObL iii. direction, binds the voluntary manager to render an account 

c. C. 1372. ' -of all money and things with which he has meddled during 

P. P. 3. 3. 63. "IS. spontaneous management, together with the fruits and 

c C'^1^7* ' profits of them; and subjects him, even more rigorously in 

some instances, to the same or the like obligations, which 

an express commission or appointment accepted by him 

would have done. It binds the principal, on the other hand, 

to belar him harmless, and reimburse all his necessary and 
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useful expenses, and fulfil his reasonable engagements con- 
tracted for the benefit of the principal. But it gives him no' 
-title to any remuneration for his service. 

322. Guardianship voluntarily accepted, and tutory or Guardianship or 
curatory in a case where the functions of such administra- ^"^°7 *"^ 

. . . . . carator3'. 

tion and trust cannot be declined, impose similarly cbliga- ^ q ^^jq^ 
tions on both sides ; honestly to perform the functions, and P« ^* 3. 3. 6*1. ; 
to render an account of the management, on the one part ; 
and to bear harmless, and reimburse and alloMr necessary 
expenses, on the other. The reciprocal ties are in general 
the same whether the guardianship be nominate by testament Enh. i. 7. 3. & 
or appointment, or be legitime taking effect by mere disposi- *^* 
tion of law. 

323. Communion of goods arises without consent of the Communion of 
common owners of them : for else partnership is the result ^°^ ** 

of their voluntary association. It may be fortuitous, as in Enk. s. 3. 5<i. 
the instance of the casual intermingling of goods belonging 
to different owners, which cannot afterwards be discrimi- 
nated. It may be relative to a single or particular thing, 
which is become the property of two of more persons. It 
may arise from universal succession, in the case of coheirs ; 
or from singular succession, as, in the case of a conveyance 
of a special subject by gift or grant to several persons con- 
jointly. In all instances, it results independently of the will 
of the co-proprietors, by the mere circumstance of the goods 
or the thing becoming common to them; and creates mutual 
obligations without any covenant. The owners become 
bound towards each other, tq communicate profit and loss 
arising from the common property, expenses incurred for it, 
gain accruing from it, reparation of damage done to it ; 
while it continues to be in common : and they are mutually 
bound for a division of it, when this is duly demanded by any ^^^^^^s- 3. i- 
one of them. 

324. Analogous to the communion of goods is the com- Like situation 
mon concern, with reciprocal interests, of separate owners *" ▼icmage. 
of distinct goods and properties alike situate, or placed in 

like circumstances or in contiguity : for example, merchan- 
dise embarked in the same ship or laden op the same vehicle. 
If part be loat to save the rest, being thrown overboard in a jSrjJt. 3. 3. 55. 
Btormi or paid as ransom to pirates^ the owners of that which 
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is saved, must contribute to those iivho have 8u£fered for die 
oommon safety. 

Owners of contiguous lands and houses are in like man-^ 
ner subject to mutual obligations concerning easements or 
servitudes, and confines or boundaries of their respective 
properties. 

An instance of this is the contribution of the ovmers of 
contiguous buildings and ground to the expense of party- 
walls, in prescribed proportions, under the provisions of 
English law. 

S25. The heir's acceptance of a succession, and acquisi- 
tion of a heritage, which devolves on him, imposes on him 
as universal successor the obligations with which it is bmv 
dened. He is accountable for legacies deliverable or pay- 
able out of the property left to him, and for debts charged 
upon the estate to which he succeeds by testament or inhe- 
ritance. The legatee, to whom a specific thing is bequeathed, 
or creditor to whom such an article is due, becomes bound 
to the heir and successor for the reimbursement of necessary 
expenses laid out usefully upon the thing. 

326. Receipt of money paid by mistake, or of a thing 
delivered through error, is a fact which imposes an obliga- 
tion on the receiver of it, to restore what has been unduly 
paid or delivered to him. His acceptance of it, whether 
apprised or unaware, that it was not in any manner due, 
binds him to the restitution of it. Having taken it without 
any valuable consideration given on his part, he has tacitly 
promised and undertaken to account for it to the true pro* 
prietor : who is on the other hand bound to reimburse 
and make good all necessary expenditure and useful disburse* 
ments for the conservation of the thing. Such payment of 
that which was no wise due, is as it were a loan,* which the 
receiver of it is, as a borrower, bound to repay; unless he, 
who made the payment, knew at the time, that no debt was 
due : for oue, who deliben^ly gives what he knows to ba 
not due, intends a present; and can only recad it in circ^nft- 



* Is qaoque qui non debitam accipit per errorem solventis, obligfttoi^ 
\qiudem quasi ex mutui datione. Digt Is, qui accepit, obUgatur, ac si 
mutuum ei daretur. Inst, 
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stances m whicli donation may be revoked. Error then and 
the want of any good consideration must concur to form the 
virtual loan. Whether a mistake of law, or only of faict^ 
v^iil give a right to redress, has been disputed : but as the 
action is grounded on equity, the payer ought in equity to 
have redress, .whatever be the mistake under which undue 
payment was made. But h6 has not such a right, if it were 
due under an obligation merely natural and therefore imper- 
fect : for, as the action for repayment proceeds solely from 
equity, it cannot be admitted when the debt was truly due in 
equity. 

327. Whether a person, who has received payment of his Receiptor a 
just due from o^e, who, not being the true debtor, paid it by ^rong^^raon.* 
mistake, can be held bound to restitution of it, has been like*- i^nk. 3. 3. 54. 
wise questioned. In the Roman jurisprudence contradic- ?fo^f*j^*^** 
tory texts relative to this point are found."^ They are vari- 
ously reconciled by the commentators. One passage may 
be referred to a determinate thing specifically due ; and the 
other, to a pecuniary debt. Or, taking both as relative to 
fungible and to determinate things, the texts are reconciled 
under the rule of the modem French code, which in general c.C. 1377. 
permits the revindication of such a payment, but excepts the 
case where the instrument, which was the creditor's title for 
the debt, has been cancelled and suppressed in consequence 
of the payment; and, in this instance, leaves the erroneous 
payer to his remedy against the true debtor. It is. indeed 
equitoble, that the creditor, should not suffer loss. by the mis- 
take of the payer. Yet, if the payment be not voluntary 
but enforced, as. by threat of legal process, the compelled 
payer, imt being the true debtor, seems fully entitled to re- 
dress: and jthe mistake is not his, so much as the creditor's. 
338., When money is paid for another at his request, or 
laid out and expended for his benefit, or lent and advanced 
to him, or had .and received by him ; and nothing is expressly ^^^^ Pj*' 
stipulated between the. parties in regard to the repayment of 

* Eepetitio nulla est ab eo qiii suum recepit, tametsi ab alio, quam 
vero.debitore, solutum est. Dig. 12. 6. 44. Quamvis debitum sibi quia 
recipiat, tamen si is, qui dat, non debitum dat, repetitio competit. 
Dig: 12, 6. 19.1. 

k4 
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it; an implied promise is raised, that it shall be repaid pre* 
sently or upon request. Such an implied promise is raised 
if the money or thing have been received by him for a parti-* 
cular purpose, to which he has not applied it ; or upon a 
contract which has failed ; or upon a compact which has be*f 
come void, been rescinded or unperformed; or under a void 
authority ; or over and above the amount due and fit to be 
levied ; or through deceit and imposition, or extortion ; or ex- 
pressly for the use of the person to whom it belongs oris due. 
Ctmyn, Cont. gqQ, So when tolls, fees, and customary fines become 
' due by the occurrence of the occasion upon which they are 

payable, an implied promise is raised on the part of the per- 
son who i^ liable to them, for the present payment of theif 
amount. 
Implied 330. No actual promise taking place, nor express consent 

bi^ infanu» being given, ^11 persons, even infants and those who are des^ 
^^- titute of reason, may be bound by an implied engagement, 

Poth. ObL 115. ^iiJch results from the act of another, and may in like man- 
ner acquire a right binding others towards themselves. The 
use of reason is indeed requisite in the person, who does the 
act which creates the implied engagement : but is not require 
site in the person towards whom in one case, or by whom 
in the other, the consequent engagement is incurred. 
Those arising 3$ | . It follows from this, as well as from the definition of 

capable persons, obligations arising from delinquency, §293. that none, but 
r0th. Obi 118. persons who have the use of reason^ are capable of tbeu^v 
A delict or injury is a damage and wrong done to another 
fraudulently or malignantly: one, that is done without 
malice, but by imprudence not excusable, is negligence 
and like unto delict. But iniants below the age of ado- 
lescence, and idiots or insane persons suffering deprivation 
or suspension of reason, are incapable of either malignity or 
culpable negligence. The fact must however be judged 
from the circumstances : if reflection and malice be appa- 
rent in the act, it is a tort ; and the minor, who commits i% . 
contracts an obligation to repair it, though he have not at- 
tamed the age of puberty, nor the usual one of adolescence. 
Ev, on Poth. In the English law, minority is no defence tp actions 

ibuhded upon torts. 
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332. Although drunkenness suspend reason, it does not And interdicted 
dispense with reparation of injury and damage done in that p"r8o^. "*** 
condition r for it is the man's own fault to have put himself p^^^, oj^ xi9. 
in that state. 

No doubt, a person interdicted for prodigality, § 54. is 
t)ound to repair an injury done by him and damage occa* 
sioned by his misconduct. He is liable to pecuniary fines Path, Obi if©, 
and penalties, as well as subject to compensatory award of 
damages ; for the interdiction serves to preclude improvi-' 
dent bargains, not to give him impunity for his torts. 



CHAPTER XH. 

Obligations dividual and individual. 

Section I. 

Divisible obligations. 

333. An obligation is divisible, which can be divided phy- Obligation 
sically or morally, though it actually be undivided. § 15. If ^*^**^"*^ 
the thing or the act, wTiich is the subject matter of the obli- 289—290. 
gation, and not merely the utility which one of the parties is 
to derive and the other to forego, be susceptible of a civil, 
that is, either physical or intellectual, division into parts in 
execution of the engagement, it is a divisible one. 

An obligation for specific and determinate things admits Poth, Obi. S2i. 
of an intellectual division into parts of single things :* into &^i7?'& 4^*3 
conceived aliquot portions of each undivided body. The 29. 
division of indeterminate things of a kind certain is numeri- 
cal.^ Thus certain slaves named, or horses described, may 
be conceived as shared by moieties of each, apprehended 
by the understanding. Cows of a herd^ or sheep of a flock, 
may be numerically distributed. 

334. An obligation, that is susceptible of division, is ne- DiTisibility 

* Singulorum partes debentur. Dig. 46. 3. 29. 
t NomerQ dividator obligatio. 11.. 
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vertheless to be executed by a single debtor towards a sole 
creditor, as if it were indivisible. 

It is in regard to the representatives of a debtor or cre- 
ditor, that divisibility of an obligation takes effect. If either 
die before an executory contract has been executed, and 
leave several heirs, each of the creditor's representatives suc- 
ceeds to his own part only of the right accruing from the 
obligation, and can demand and exact no more than such 
part, unless by procuration from his coheirs : and each of 
the debtor's successors is liable for no more than his own 
proportion of the debt, and may tender and require accept- 
ance of such part. If both be defunct, each of the heirs of 
the one is bound towards each of the heirs of the other, for 
the proportionate part of what is severally due and respec- 
tively owing. 

By the Hindu law too, as by the Roman, the debts, as 
well as the assets, are shared by the heirs of a deceased 
person. 

The debt is still one, though portions of the single debt 
be allotted to each of the heirs whether of the creditor or of 
die debtor. If, then, the multiplicity of persons, which oc- 
casions the division, cease by the siwival of one of the heirs 
and his succession to his coheirs, in the case of either debtor 
or creditor, or by cession of their rights to one of them, in 
the instance of the creditor, the effect ceases with the cause, 
and the debt can no longer be payable by parts. 

335. This maxim, that heirs are answerable for dieir 
respective proportions only of a divisible obligation, is sub- 
ject to divers exceptions and modifications. 

1st. When the debt is secured by mortgage, the possessor 
of the property hypothecated for it is liable to be sued for 
the vHiole debt so secured,, savii^ to him his recourse against 
his coheirs for their proportions* 

£d. When the subject dae is specific and determinate, but 
divisible at least intellectufdly, if not substantially so, the 
possessor of the article is in like manner answerable for the 
entire delivery of it to the creditor. Or those heirs, in whose 
succession it is comprised, are liable, and not those fiom 
whose succession it is excluded; if there be any.differevice 
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between them in this respect. But the possession of it by 
one of them, under a voluntary allotment of the successor8> 
does not exonerate the rest, and render hun solely answer- 
able for the specific subject, as being comprised in his lot. 
Hiey are all liable and responsible for it : but he may be 
singly sued for the entire delivery of it, and has his recourse 
against his coheirs, if there be ground for a claim of indem- 
nification against them. 

In case of destruction or loss of the specific subject, by the Poth. ObL 
act or fault of one of the successors, or of several, he, Yfho is ^^^*~^^- 
solely in fault, is alone answerable ; or they, who concurred in 
the fault, are jointly and severally responsible : but the rest, 
who have not by any act or fault on their parts contributed 
to the loss, are not liable for it. 

3d. When one of die heirs of die original obligor is singly n, S07. 
burdened with the execution of it, whether by special agree* ^' ^' ^' ^' ^^^ 
ment, or by testament accepted by him, or by consequence 
of a legal and judicial partition of the assets and debts df the 
succession ; he is in such cases singly answerable for the 
entire obligation. 

4th. When it appears from the nature of the engagement, 
from that of its subject, or from the purpose of it, that the 
intention of the contracting parties was the entire and single 
fulfilment of it, to the exclusion of any performance of it by 
parts ; (for example, a contract for binlding a house, where 
one maspn might in fact conslruct the basement, and another 
the upper story, or one might erect die building and another 
put on the roof; but an engagement for the whole excludes 
a partial execution : or a bargain to furnish ground for the site 
of an edifice, where the piece of land is indeed susceptible of 
division, but it must be furnished complete, as adapted to ** 
its destination :) in all such cases, the obligation, though na- 
turally and physically or morally a divisible one, is conso- ^^^^^ ^^' 
nantly to the intention of the parties indivisible. § 15. & 
340. 

Or such intention may be apparent or pr^umable, when 
the subject is susceptible indeed of inteUectud parts, but 
cannot be divided into real parts ; or is susceptiUe of 
discerption ,but not without detriment to the thing or preju- 
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dice to the contracting party. Any one of the heirs or 
successors may in such instances be sued for die whole, 
saving to him his recourse against his coheirs for their 
shares. 

C. C. 1931. 5du When the obligation is an alternative one ; and one of 

Pi. on c. C. ^^ subjects is bdivisible ; the choice lying with the creditor* 
la such case, making his option of that subject, he may sue 
the heir who possesses the specific thing, and who will con« 
sequendy have, as in other cases, a remedy against the co- 
heirs. But, making his election of the divisible subject, he 
can only demaad from each of the heirs a proportionate share* 

Further modifi- ^ 336. The maxim, that an obligation, which is divisible, is 

cauons. j^ j^g performed by parts towards the successors of the cre- 

ditor, smd by the representatives of the debtor, is likewise 

Path. ObL 311. Subject to certain exceptions and modifications ; on account 
of the incongruity of such payment, which is not always 
equitable, where it is actually practicable. 

Path, ib, SIS. Ist. When the obligation is an alternative one, the choice 

/ lying with the debtor. For the creditor ought to receive 
one of the two entire things and not portions of two different 
things. Instance a house and a sum of money due in the 
alternative. The creditor cannot be required to accept a 
moiety of the house with half of the money. 

Ih. £dr When the subject of the obligation is an indetermi- 

nate tiling* For here likewise the whole of an entire thing 
must be delivered in fulfilment of the obligation; and not 
portions of different things. 

Poth. ib. 3d. When the agreement expressly provides, or the inten- 

313—315. ^^jj^ Qf ^jg parties actually was,diat the obligation should not 
be executed by parts. This agreement precludes a partial 
execution by heirs of the debtor, but does not prevent fulfil- 
ment of it by parts towards die successors of the creditor* 
For payment of the whole to one of them would not liberate 
the debtor towards the rest : unless this point likewise had 
been specially agreed. 

f§th. ib. 316. In alt these cases, of divisible obligations which are not to 
be executed by parts, the demand must be made agamst all> 
'and not singly against one : for he does not owe the whole* 
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He cannot^ however^ tender his part^ unless the rest concur 
in the offer of theirs. 

337. Excepting these and the foregoing cases^ which mo- Else each of 
4clify the principle of divisible obligation being due in parts, jfabie^^i" ^r 
each of the heirs of the debtor is liable for such part only as his »hare. 
his succession extends to. He is not bound subsidiarily for P(^^'ObLS09. 
the remainder, in the event of insolvency of his coheirs. He 
succeeds to the debts and obligations of the deceased ; yet 

-being heir in part, he succeeds but to part of the one 
as of the other. The insolvency of his coheir does not aug- 
ment his succession. The total of the assets is charged with 
the total of the debts ; but the portions of the assets are bur- 
dened but with like portions of the debts. When the debtor 
himself dissipates a moiety of his goods, the residue is the 
(whole of his goods and is charged widi the whole of his 
debts : when the coheir dissipates his moiety, the other co- 
heir retains but his own hereditary portion of right charged 
with his own hereditary portion of obligations. The credi- 
tor need not be a sufferer by the multitude of heirs, since he 
might proceed against the assets of the entire succession^ 
before any partition of it took place. 

338. An heir is^ however answerable for the insolvency of In certain cases 
his coheir, if it be by his act or fraud, that the creditor is ^' ?*' ?,^*"'' 

, \. , . . r t 1 • ...1 Potk, Obi. 310, 

prevented from obtammg payment from the coheir : or if he 
take tlie whole or the chief part of the goods left by the de- 
ceased debtor, to the exclusion of the coheir. 

339* When the primary obligation is a divisible one da- Effect of a 
mages for a failure or infraction of the engagement by he ^IvfduaUbli* 
act or fault of one of the coheirs or co-obligors, fall upon gation. 
him alone, from whom the contravention proceeds, and for ^?'^ ^*'- 
liis share only : and no right of action subsists against those c. C. 1233. 
who have performed their parts and abided by their engage- ^J^\^j^^ ^i^* 
ments. Indiv, 1. 6«- 

This rule holds when the obligation is dividual in regard 
to payment or performance of it, no less than in respect of 
the engagement itself : a penal clause being added merely to 
assure the execution of the agreement. But, when an obli- 
gation, otherwise divisible, is individual in respect of per- 
formance; § 341. as when a penal clause, stipulating stated 



u% 
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damages, is added to assure the exact and complete execa- 
tion of an agreement, naturally a divisible one ; the colieir 
or co-obligor, by whose act or fault the full execution fails 
or is prevented, is liable for the whole penalty. The rest 
are answerable only for their proportions of it, saving to 
them their right of recourse against him, for indemnification. 
Tliey are all jointly liable to the other party, for damages^ 
arising from die act of their coheir or co-obligor, not seve- 
rally so for the whole, but severally for their respective por-* 
tions of the total. 

llius coheirs are jointly liable for a penalty or for da^ 
mages, as for a pecuniary debt common to them with their 
coheir, saving however to them their recourse against him, 
when he has singly evicted a tenant in breach of a warranty 
the obligation of which devolves on them as well as on hm^ 
though he have alone succeeded to the specific subject. 



Section II. 



Obligations 
individaal 



from three 
ca gt cf 

MoUn. JHv. 4t 
Jndiv. 3. 57— 
75. 
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—294. 

lb, 312—315. 



Indivisible Obligations. 

340. When several persons are bound by the same obliga- 
tion for the delivery of a determinate individual thing, or 
performance of an act which cannot be divided into parts, 
the obligation is indivisible. § 15. 

34 1 . The subject of an agreement or contract is absolutely 
indivisible, when the thing or the fact is by its nature unsus- 
ceptible of parts, under whatever aspect it be considered, so 
that it could not be stipulated or promised in part : as a 
right of way, or other servitude, or easement. It is reifl- 
tively indivisible, when in its nature divisible, but viewed in 
the obligation under circumstances or in a manner which 
render it individual, in the respect specially, in which it is 
the object of the particular obligation: as a house, or the 
site of an edifice. It is in regard only to payment indivisi- 
ble, when the thing due is in itself divisible, and may be due 
in parts whether to the several heirs of the creditor or by the 
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several heirs of the debtor^ but cannot be paid in parts coq- 
sistently with the express or implied intention of the con- 
tract. This is a third and middle kind between obligations 
divisible and indivisible. 

342. Some things are indivisible by nature^ others by lam* by nature or 
Incorporeal rights are by nature mdividual. Things which ^^ ^^' 

may be divided by the act of man, but not without detri- £>i^. 45. 1.2.1. 
Aient, are by law indivisible. . ^' i- ^ ^• 

343. An indivisible obligation being that of an act or They are dae 
tiling either unsusceptible of discerptiou or not fitly divisible ^**' ^^^ ^***^**^' 
by performance of it in parts real or intellectual^ § 15. it 
follows, that, when two or more persons have contracted an 
engagement of this sort, though not jointly and severally, 
nevertheless each of them is bound for the whole £eM:t or 

thing which is the subject of it. For the same reason, when 
the person, who has singly contracted an obligation of this 
sort, has left two or more heirs, each of them is engaged for 
the whole of the fact or thing ; as there can be no debtor o£ 
a part of that which is not susceptible of parts. So, when Dig. 30. ir. 
the creditor of such a debt has left several heirs, it is due, as ^^^* 
a whole, to each of th^m ; since it cannot be due in parts. 
Every one of the persons who have contracted an indivisible c. C. 122^. 
obligation, or upon whom it has devolved as representatives ^}^^x ^ 
of the obligor, is bound for the whole, though the engage** 
ment be not joint and several. It may be demanded from 
any one of them, leaving him to his recourse against the rest 
for indemnification, if there be ground for it. 

. The doctrine of the Roman law, that all the obli« Ertk, s. 3. 74. 
gants are liable each for the whole of an indivisible obliga- 
tion, has been received by the jurisprudence of Scotland in 
the case of facts, which appear to be truly incapable of 
performance in parts : for example, the transporting of goods 
from port to port ; or the providing a soldier or levyman for 
the public service. 

' 344. So far indivinble obligations agree with those which nistlngaished 
are jmnt and several. . But they differ, as the indivisibility fj^^J^g"*, 
of die obligation is not personal, but real; inherent in the Path, ObL 32s, 
Aing and therefore in the obligation, and passing conse- Enk.s.s,74. 
quently to the hf irs of the debtor or of the creditor ; and jnaivTs. n2. 
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liable to be done away, should the primary obligation be 
converted by its non-execution into a secondary one that i» 
divisible, l^us, if two or more persons are bound origi- 
nally, or as successors of the obligor, to perfcMm a certain 
act, build a house, dig a trench, each is bound for the entire 
delivery or total performance : and, if the contract be not 
executed by them, the compensation for the non-execution 
of it, being reduced to a sum of money, becomes divisible^ 
and this secondary obligation of damages is therefore a divi- 
sible one. 

345. Each heir of the creditor, being creditor of the virhole 
thmg, when the obligation is indivisible, it follows, that each 
of the heirs may demand the whole from the debtor. One 

/of the joint creditors of such an obligation cannot remit the 
s whole,, of which every one is entitled to execution in toto. 
But he may effectually release the debtor for his particular 
shareor right of demanding execution for his own benefit. For. 
example, a right of way enjoyed by proprietors of a conti^ 
guous house : the right of passage being indivisible, each of 
the owners is entitled to an entire enjoyment of it : he may 
relinquish his own privilege, but cannot remit the entire right 
and thereby preclude the rest. Or, if he do release the 
debtor for the whole, or receive the whole value or his own 
proportion of it, this release, though it do not liberate the» 
debtor towards the rest, has the effect of modifying the obli* 
gation, which, however indivisible it may in itself be, has a 
value which is di^sible, and to which recourse may in such, 
a case be had : the rest of the coheirs may still demand the 
entire thing, but can only do so by allowing to the debtor the 
remitting coheir's share of the value. The option is with 
them, not with the debtor : their coheir cannot prejudice 
them by selling the servitude, nor by gratuitously remitting 
it, further thad the refund of his share of the value, if they be 
unwilling to part with their right. 

The same rule is applicable whether, the joint creditors 
be so as parties to the original agreement, or as heirs and 
representatives of the obligee. 

346. But if the thing be relatively and not absolutely inr 
divisible f for instance an engagement to paint a picture^ or 
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build a house^ any one of the heirs may demand the whole 
picture^ or the complete house, and his remission, like any 
other fictitious or actual fulfilment, is a discharge to the debtor. 

347* As to the effect of an indivisible obligation which Effect of indt* 
has devolved on the heirs and representatives of the debtor, j^^^ *! *'^**^*" 
either the obligation is such that it can be fulfilled but by p^^;^. obi. 
one of die coheirs ; or can be so but by all conjomtly ; or it ^r"^^: 
is such, that it may be performed by any one of them. In Moiin. Div, 4- 
the first case the creditor's recourse is against him alone, by ^^^"'^' ^^• 
whom the engagement can be executed, saving to him his 
remedy against his coheirs for indemnification, if there be 
ground. In the second case, the recourse is against all con- 
jointly ; and if one be ready, so far as in him lies, to fulfil 
the obligation, which another refuses to do, the defaulter 
alone is liable for the damages resulting from delay ; not the 
one, who is not in defaiult : but, if stated damages were sti- c. C. x$3t* 
pulated in case of non-execution, he is equally subject to the 
payment of them, saving his remedy against his co-obligor. 
In the last of the three cases distinguished, the demand may 
be brought against any of the parties obliged : but as one is 
not wholly liable for the whole, but liable conjointly with the 
rest, he may require that they should be made parties and in- 
terpleaded; for the purpose of their jointly performing the 
engagement, or severally making good their shares of the 
damages for non-execution of it : if he neglect to require 
that they should interplead and be made parties in the suit, 
he will be liable to a judgment for the whole, saving his 
recourse against them. 

348. When the indivisible obligation is for abstaining aitd ofraoli m 
from an act, as if one bind himself not to hinder his neigh- ^^^ nepat'^e. 
bour from passmg on his land, the contravention of any one & 355—358, 
<>f his heirs gives a right of action against all the heirs, to P'ss*^!*'**^^* 
restrain tliem from such hinderance, and to recover damages 
against the contravening party for the whole, or against all 
of them for their shares of the compensation, saving their 
recourse against the contravening person for indemnification : 
since they are not, like him, answerable for the whole, but 
pnly for their proportionate shares of this secondary obliga- 
tion. 
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C. C. less. . The rt^le holcU good in regard to stated damages and sti- 
pulated penalties, and is equally applicable to persons who 
have together contracted but not jointly aiid severally, as to 
the heiiis and representatives of one who singly contracted.. 
If more, than ,one . of the coheirs or co-<).bligors be con- 
cerned in contravening an indivisible obligation^ all the per- 
sons so contravening are liable to the consequent, penalty of 
damages, a? a joint and several obligation arising put of the 
primary one. 
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CHAPTER XIII. 

Obligations joinij or several. 

349 • ▼▼ HEN several persons become bound, as principals 
in an obligation, for the delivery of the same subject consist- 
ing of fungible things, as com and money, which may be 
numerically or by quantity divided into parts,- the obligation 
being consequently a divisible one^ § 333. every obligant 
can be ^ued only for his own part: if there be no express or 
implied solidity of the engagement. § 365. 

Where an obligation contained ia one instrument is 
pierely several in respect of the persons bound by it, so that 
each is answerable only for his respective share, the obliga- 
tion has no other effect, than so many distinct contracts 
would have, perfectly separate from each other. 

3.50. When any person contracts an obligation for one 
and the same thing, being a subject divisible, § 333. in favor 
of several persons, by the same engagement, each of these is 
creditor only for his own share. 

351. In such cases, as in others where the several engs^- 
ments are contracted without solidity, the debts are truly 
distinct and separate, and do not cease co be so, although 
one of the creditors should succeed to another by cession or 
inheritance, or one of the debtors should become the repre-< 
sentative of another, or copfusion or union of charactera 
should in any other manner take place : as, for example, bf 
marriage. 
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35S. If an indivisible obligation, § 341. be contracted in Indivisible obli- 
fkvoT of several creditors^ but not jointly and severally y % 360. fract" s by t^cl 
Ae rulesy which are applicable to this case, are the same witb. cession. 
those regardit^ the several^ h^irs of a creditor for anindivisi- ^^^' C)ti.325» 
bledebt. 

S53. In the Eiiglish lawman obligation may be vl joint Joint obllga- 
one m favor of several persons, iik which case all the persons, Sfngd^hed* ' 
m whose fiivor it is cotitraicted, must join in an action Ev^mFoih. 
founded on it^ or it maybe several^ in which case each -4w^»t^«M' 
must bring a separate action with r^ferencie to his own sepa- 
rate interest. Where the interest is several^ a covenant made 
generally to several persons may be construed as severaL 
Where- the interest is jmnt, obligations, which in theii* 6x- 
]^ressions ai^ several, have been considered to he joint in 
their effect, on account of the common concern. 

354. A breach of 2^. joint contract with two or ihore is not from joint and 
joiTit and severaL One of the joiiit contractors and co-obli- ^,^ q j 
gees cannot sue alone. • ' Bos.j^P, i. 67. 

355* A joint obligation of several debtors is essentially The difference 
different from a joint and several oblintation. ^365. The ****^°* *; 

,. , *^ . , , . , i. Ev. on Path. 

creditor has not a right to proceed agamst each or any of Appx.iui$* 
the co-debtors individually : but against them all jointly. If 
he sue one or more of a greater number of joint debtors, the 
espception that others should have been jomed may be t^ken, 
not however to defeat the claim, but to delay it till it is rightly 
preferred. After adjudipatioti execution may be taken 
against any one of the adjudged jozii/ debtors for the whole. 

Debts, contracted by partners in trade, are joint debts ; / 
for> which an action can only be maintained against all the / 
co-partners, or against the surviving partners jointly, pro- ' 
vided the exception he taken by plea in abatement. 

356. When one of the joint debtors Has paid the whole Contribatloiio^ 
debt for himself and his co-debtors, he may recover from his ^^^^ * ^®"* 
co-debtors, their aliquot propottions by separate actions 3.3.e.' 
against each. The rule is applicable alike to principal 
debtors and joint sureties. If two of the joint obligojs fulfil 
""the obligation, they must severally briiig separate actions 
i^iainst the others' for their aliqitot proportions. 

S^7. If onet of the jmnt debtors die, the creditor has a Tbeiurmor 

Li 
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legal remedy only against the surtivorsy and finally against 
the representatives of the last survivor. Cases, in which a 
joint oblation has in regard to this point been treated as a 
joint and several one, are instances of contracts reformed to 
rectify an ascertained error and evident mistake. 

368* Persons may be bound for the whole of the same 
thing, and in such manner too, that a payment by one is a 
dischai^e to all, without however bemg obliged with one 
another. Their obligation is not a joint and several one : 
for it is separate and several in respect of the creditor*s right; 
and he has not the option of one joint action against all the 
parties, but an election of pursuing his demand agamst any 
one of them. A familiar instance is the case of bills of ex- 
change : where the drawer, acceptor and indorsers are all 
liable for the whole amount to the holders of the bill ; and a 
payment, or satisfaction, made by any one of them, is a dis- 
charge of the others. The holder of the bill may sue any 
one at his choice. 

S59' Instances of injury and damage occur, in which die^ 
aggrieved party has an election to consider his demand 
founded on a contract or a tort: in which case, if he treat it 
as a delict, he has his right of action i^ainst any. one of the 
persons liBble jointly and severally for the damage, as in other 
injuries and torts. § 368. But, if he proceed upcm the con- 
tract, it is subject to the consequences of ^ joint obligation; 
and the action is maintainable only against all liable parties 
jointly. § 355. 



CHAPTER XIV. 

Joint and several obligations. 

Section 1. 

In relation to the creditors. 

Joint and 360. Xhe obligation is joint and several in respect of the 

tTow'toward?' creditors or stipulating parties, when the engagement gives 
the creditor! to each of them the right of demsmding and receiving, pay- 
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ment and fulfilment of the whole due ; so that payment made C,C. iigr. 
to one of them releases the debtor in regard to the rest : ^' 
although the benefit of the engagement be shared among the 
several creditors. 

Two or more persons may stipulate the same thing with 
the same debtor; who promises it to them, or either of **'^*^^* 
i;hem. And all these points must concur : viz* one and the 
same thing must be stipulated and promised; it must be 
promised by the same debtor and obligor ; to each and every y^^^^ ^ j^^^ 
one of the creditors or stipulators ; with the intention thdt '<«• at. 
one thing shall be due in solidity to all and either of them. 

36 1. This solidity in respect of creditors is very rare: it must be express, 
is not to be confounded with indivisibility of obligation. *°4"«'^*'** » 
§§341 & 352. Engagements containing an express provi- p. if, 3. 3. 171. 
sion to the effect of binding jointly and severally towards 
several persons are unusual. The solidary obligation cah ^^, on Path, 
hardly arise, without such an express provisioii; unless frorii ^vv^* ^^4 ^ 
separate engagements given by the debtor to his joint credi- 
tors severally for the same entire debt. A supposed instance .1)^.31. p.] 16* 
is that of a legacy to two different legatees disjunctively, 
with an option given to the heir or executor to pay the whole 
legacy to either. For the obligation may arise from a testa- 
ment as well as from a stipulation. 

302. The effects of solidity towards creditors, when it Effects in regard 
does occur, are as follow. • ^° i>aynient. 

Each of the creditors, being so for the whole, msly con- ^^*'*'. ^^^^* 
sequently demand the M'hole. Tlie debtor, previously to 
such demand, has the choice of paying the debt to either of 
them, so long as matters are entire. But, being prevented jj. ^ ^ ^. 
by the legal demand of one, he can make no valid tender or 
payment but to him. 

Payment made to one of the creditors consequently to his 
demand, or in virtue of the debtor's option previous to a de- 
mand, extinguishes the whole debt. For, although there be ^-S 
several creditors, there is but one debt ; which is discharged I 
by entire payment to one of them. 

One of several joint creditors, who has recovered the vinn. ad Inst, 
■whole debt which was lointly and severally owing to them, ^•^^* ^'^. 
inay be compelled to commdnicate their respective portions 45. s. lu h,% 

l3 
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to the rest, if it had been expressly so agreed between them, 
or be implied by the nature of the obligation or of the thing ; 
. or if they be partners. 
Id regard 363. Dissolution of the obligation by a fictitious and vir- 

to release. / ^^^ payment to one of the creditors extinguishes the debt 
' towards all. Each of the creditors^ as being so for the 
whole, may, so long as he is not prevented by the previous 
! demand of one of his co-creditors, grant a release and reipisr 
sion to the debtor. For a release is a discharge to the debtor, 
equivalent to actual payment. By the modern French code 
a remission of the debt by one of the co-creditors is a release 
for his share only and liberates the debtor ijio further. This 
C. C. 1198. deviation from the principles of strict law is grounded on 
P. F. 3. 3. tro. ijjg no^Qi,^ that ^ gratuitous act of liberality on the part <rf 
one creditor should not be prejudicial to others who have a 
common claim. But an acquittance granted by him, as an 
acknowledgment of payment, will be effectual. 
Ev, on Path. It is clearly established, in the English law, that a release 

dT'iii^-^^In to ^^ debtor from one of several who have a title under a 
joint contract, is a discharge from the others. But it seems 
reasonable, that a person, who has defeated his companions 
of their right, should be answerable to them for the loss. 
§362. V 

e;PrescriptiQn.. 364. Whatever interrupts prescription, (for instance, an 

C. C. 1199. acknowledgment of the debt and promise of payment by the 
' ' ' ' .debtor,) in regard tto. one of the creditors, enures.to the be- 
nefit of the rest and interrupts prescription in respect of 
them. 



•Section II. 

'^ In relation to the Debtors. 

Joint and sere- 365. When two or more persons have promised the sapie 

©fdebiow!**"' thing, and are bound each and every one for the whole of it, 

C. c. 1200. . as principail parties to the;engagement^ theyi are, bound jom^fy 

^t 3^3.u.' ^^ severally, so that either of them xoayjie constrained to 
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the total fulfilment; and payment or performance of tbe Itut. 3. ir. i. 
whole by any one of them liberates all the rest towards the ^f^' ^' ** 
creditor. The obligation of each of them for the whole of ' 
the liiing is as complete as if each was tbe singli^ debtCH* ; 
they are fully debtors with one aaodier : liutin snch manner, 
however, diat payment made by one discharges' the others, 
so far as concerns the creditor. 

366. It is essential, that all the debtors be obliged to the Distinguished 
same diii^. Else the obligations are several, if tfiey be ^'^"f'om'i^di. 
bomtd for different dungs. It is not, however, sufficient that visible. 

diey be obl^ed for the same diing; if they be not bound Poth, ObL ^69.^ 
wholly for the whole : each, must be as completely obliged 
for the performance of the whole, as if he alone had con- \ 
tracted the engagement. In die case of indivisible oMiga*- 
tions, which are from die nature of the subject not sus- 
ceptible of division,^ 341. each of tbe debtors is bound for 
the whole; because it is unsusceptible of parts: but the 
qualky, that inheres in the thing and is not referred to the 
persons, ceases if the obligation be converted into a secon^ 
daty one that is divisible : § ;344i On the contrary a joint and 
eeveral oUigation, converted by the non-execution of the 
prunary one into a secondary obUgatton, continues to be 
joint and several. Conversely, an indivisible obli^tion still 
remains so, though it devolve on the heirs and joint succes- 
sors of the original debtor : and a joint and several obligation 
is by the decease of a debtor distributed proportionally 
amoi^ his heirs. 

367. Provided each of tbe debtors be completely bound Tbe debtors 
for the whole of the sajae thing, they are not the lessyoeW/y ™n"?i'^ound" 
and severally bound, though there should be a difference in p^j^ q^^ ^^^ 
their obligatioas : as if one be conditional or deferred for a c,c. 1201. 
"term, while the other is a pure and simple engiagement : or g/f'g/ * 

if different places of payment be assigned. The obligation 
is one in reject of its subject, which is the thing due: it is 
several in respect of die persons by whom it is due, under 
the engagement which they contract. The unity of the 
.tJMng which. ij» to be performed, and the right to demand the 
;'peiifonBance of it from any one of the several debtors, con- 
,«^tute the esf^ce of the solidary obligAticoi, wd are quite j^'^[^*\'^ 
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independent of the mode or form in which the obligation is 
contracted : it may be in different manners by the different 
parties who* become bound. The paities^ hound jointly and 
severally f may be all principals^ or the engagement of some 
may be principal and of others accessory. A bond made 
jointly and severally by a debtor and his surety is an instance 
of such an obligation^ principal on the part of the one^ and 
accessory on the part of the other. 

36s. Solidity of obligation as jointly and severally binding 
is not presumed. It must be expressly stipulated and pro- 
vided ; as in the instance of a bond or covenant expressed 
to be made jointly and severally. Or it takes place of rights 
by mere operation of law : as in the case of partnership ia 
trade, joint charge of public functions or of the tutelage of a 
M^ard, and concurrence in a delict or tort. 

In the Hindu law, family partnership similarly induces a 
joint and several obligation. 

369. Otherwise, when several persons have contracted an 
obligation in favour of another, each is presumed to have 
contracted only for his own part of the general engagenient* 
Upon this pomt, however, the rule of English law is said to 
be die reverse of that which prevails in the Roman jurispru- 
dence : an obligation contracted generally by several persons 
is a joint obligation, unless there be something in the nature 
of the subject to render it several in respect of the separate 
interests of the contracting parties. §§ 14 & 355. 

370. Solidity of the obligation may be stipulated and 
created in all contracts of whatever kind : for instance, pur- 
chase and sale ; letting and hire ; bailment ; loan for use and 
for consumption ; testament ; 8ic. 

371. The creditor under a joint and several engagement 
may make his election ; and have recourse at his choice upon 
any one or each and all of his debtors. The individual, who 
is called upon for the entire performance of it, cannot op- 
pose to the demand a plea for a division of the obHgation. 

By the Rdman jurisprudence the ^ stipulating party, to- 
wards whom 2i joint and several engagement was contracted, 
could not be forced to divide his demand s^ainst the partie|s 
bound by it towards him. The Constitutions of Justinian^^ 
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according to the prevalent interpretation of the text, intro- 
duced a change in this respect, and permitted parties so 
bound, in a principal obligation, as well as sureties, to re- 
quire the creditor to divide his action and accept their shares 
of the debt ; provided the co-debtors or co-sureties, against * ' ' 
whom his right of recourse for the remainder was preserved 
to him, were solvent. This benefit of division seems incon- 
sistent with the nature and essence of a solidary engagement; 
and reduces it to. a simply jom^ obligation': for which, by 
the English law, an action can only be sustained against 
all the debtors jointly, and not against one . singly, Ev. on Path* 
-nor agamst two or more of a greater number, pro- '^^ *^ ' 
vided the exception be properly taken by plea in abate- 
ment. By the custom of Antwerp observed among mer- Vinn.adlmt, 
chants, the benefit of division was not admitted ; and a prac- ^* ^^* 
tice grew, in countries which adopted Justinian's rule on P.F,loc,cit. 
this point, to insert in every solidary engagement a clause 
specially renouncing the benefit of division. The modem 
French code conforms to the usage and expressly abrogates 
the rule. 

Persons, bound in a contract which imports a copartner- Er$k. s. 3. 74. 
ship, are liable, each for the whole, conjunctly and severally, 
though the express words be omitted. And it has obtained 
in practice, from favor to commerce, that two or more ac- 
ceptors of a bill, or obligants in a promissory note, are liable 
each for the whole, though they should be neither copart- 
ners, nor bound conjunctly and severally. 

In the English law, debts contracted by partners in trade Ev.emPoth. 
appear to he joint debts, and not joint and several. § 355, ^pp'- ^^- $ *• 

372. The election, which the creditor makes, and the de- Does not pre- 
mand preferred, or proceedings instituted, by him, agamst <^^"*'« further 
one of the co-debtor^, does not exonerate the rest, nor pre- 
clude the like recourse against them, or against any of them, P^^h, ObL sri. 
so long as the obligation remains unsatisfied. Tlie creditor 
may discontinue his pursuit against one and proceed against 
another ; or, if he please, he may sue all at the sflime time. 
But the obligation mwit be treated as wholly joint, or as Ev. on Path. 
whcrfly severali An action cannot be maintained in the Eng- ^pp^' ^^* i ^ 
lish law against two or more of a greater number bound by 
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u joint obligation^ or bj a joint and several one ; provided 
die exception be properly taken. § 355. The creditor upon 
u joint and several obligation may elect to consider the debt 
as joint or several, and proceed against all the debtors 
jointly^ or against any one of them separately : but he cannot 
proceed in both ^rays at the same time. His pursuit oi one, 
or of more successively, among several debtors who are 
respectively liable each for the whole, does not affect nor 
prejudice his right against the others: which continues 
\ entire until he obtain ui actual satisfaction for his demand. 

Interraption 373. Whatever interrupts prescription in regard to one of 

of prescription, ^jj^ parties jointly and severally bound, whether acknow- 
plth. Obl'm. ledgment of the debt, or partial payment, made by him, or a 
C. C. 1206. demand legally preferred against him, serves equally to in- 
terrupt prescription in regard to all who are so bound with 
him. 
£v. on Foth, Even the payment of a dividend by the assignees of a 

PP*' 11* 9 <• bankrupt has been held to interrupt prescription in respect 
of another person bound with him by an instrument express- 
ing a joint and several obligation. But where the engage 
ment of the persons so bound is made by separate instru- 
ments and arises froin separate contracto with each of diem, 
the act of one cannot increase nor continue the obligation 
f. of the other. In English law, the institution of an action 
1 against one of the debtors, upon 9i joint and several engage- 
I ment, is not available against the others, as a proceeding 
Vwithin the time of prescription. 
FotJb. ObL V% Yet the creditor by instituting a legal demand and process 
against one of the debtCH^ has instituted it for the whole of 
the debt: and prescription cannot be opposed to. him as 
having omitted to exercise his right to it. 
Loss of the 374. If the thing, which is due, be lost or destroyed by the 

subject. act or fauk of one of the parties JotT^fy and. severally bound 

?^«^H* fa^' for it, or after he is in default and while he c<mtiBues so, the 

ec 22. 1. J2. ' ^ ^ ' , 

$ 4. & 50. 17. Others are not exonerated or ctischai^ed from, the obligation 

Poth.ok. «72. <>f making good the value. His act so faur prejudices them 

C..C. 1205. and perpetuates the debt. But his act, negleet cff^defftult 

does not prejudice them further, so as. to increase and ag^- 

.vate their obligation; ^d to make them liaUe for fuller 
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idamages arisiog from his c(»iduct. Compeosatioii for smA 

damage ean be recovered only from the individual^ or (if 

Ihere h^ more than one) from the individuals, by whose act 

or fault the detriment has happened; and amends fordelay, 

from him or those only who were in default; Unless interest ^^^j*' ^^* * 

4>r stated damages were stipulated : in which case the act or 

default of one, making the condition attach, renders them all 

liable. Interest, running against one of the co-debtors, runs C. C. 1207. 

equally against all who are bound in the same manner by the 

4iaaiie .obligation. 

575. A debtor, sued for a debt upon a joint and several Exceptions may 
^obligation, may oppose to the creditor's demand all excep* arc"not personal 
tions arising from the nature of the obligation, all which are <<> others. 
personal to hbnself, and all which are common to him and ^* ^* ^^^' 
his co-debtors. For example, the unlawfulness or insuffi- Pi,tnC,C. 
ciency of the cause or consideration of the engagement, or 
1m own particuhir incompetence to enter into a contract, 
may be pleaded. 

He cannot oppose exceptions which are exclusively per* Jb, 1 
inmal to some of his ccnlebtprs; as the minority or other / 
incoaipetence of one of them. 

. 376. Payment, by whatever means made by on^ of the Payment 
co^lebtors, whedier an actual fidfilment or a fictitious per- 
ibrmance of the obligation, is a discharge of the others. If Peth. OkL <Sf 4. 
one of the debtors set off a separate debt of the creditor 
due si^ly to himself, against the creditor's demand of the 
common debt, preferred against himself individually or 
ag^st all conjointly with him, the compensation or set-off 
is to be regarded as pa^Mut. 

So must, the creditor's set-off or compensation of ti joint Ev, m Poik. 
and several debt due to him against a separate debt due ^Pf^-^^'i^- 
:from himself to one of the co-debtors. 

.377. ;Qne of the debtors cannot in other cases take ad* Set-off. 
vantage of a debt separately arising from the creditor to any 
pf the. others : he cannot, in a suit against himself, set off a Dig, 45. 2. 10* 
debt, due fr^m the creditor. to another co^lebtor who is not 
bis partner. Writers upon French jurisprudence have in- Domat, 
clined to the opinion that he may set off agamst the demand, p^y| 3 *3 .uk 
tp.iuttch of idie separate, debt «s is theamount of ik^t co- 
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debtor's shsre of the joint and several debt : for the sake of 
avoiding circuity of actions. But it is an exception personid 
to that co-debtor : and therefore not to be used by any odier 
than himself. 

Confusion. 373, When one of the co-debtors becomes representative 

of the creditor, or the creditor becomes so of one of the co^ 

Poth.Ohl debtors, the confusion or union of characters does not extin- 

276. & 645. . 1 , , ,. • I ,1 1 m 

J>ig,46. 1.71. guish the obugation, nor wholly exonerate the rest. Iney 

C.C. 1309. remain bound for the ^'otW and several debts to him as cre^ 

ditor : or, if he was liable to them as a co-surety or as a 

partner for a portion of it in case of payment by them mside, 

they are then bound only for the residue ; and he can exact 

no niore than the difference, after deducting such proportion, 

being the share which was hb and to which the union of 

characters reaches. 

Ia). on Path, It has been held, diat, if the creditor make one of two 

Appt. 11. J t. JQjut debtors his executor, the debt is extinguished, and there 

can be no legal remedy against the other debtor : but this 

. has been relieved in equity. Where one of the two joint 

debtors marries the creditor, or one of the joint creditors 

marries the debtor, producii^ anunion of characters, it is 

obvious, that injustice and. equity relief should be given in 

respect of the portion affected by confusion. 

Keleikfe. ^^3* -^ release and remission of the debt granted to one 

Path, ObL 275. of ^^ persons who were bound jointly and severally for it, 

will be a discharge and exoneration to all of them : provided 

the intention of the release appear to be the entire extinction 

of the debt or abandonment of the whole demand. But, if 

the intention be only to exempt the person of the particular 

debtor to whom the remission is granted, retaining the right 

as against the rest, the release is a discharge to all for the 

share for which he was liable, being subject to the recourse 

of his co-debtors against him for it. They are entitled to a 

subreption and cession of the creditor's rights in that 

respect : and he can have no title to demand payment of the 

whole from any of them, without die requisite cession. 

Co, LUt. fSt. By the English law, in a case of joint trespass- committed 

JoDxTiiffi 2. '^y several persons, a release to one is undoubtedly a dis- 

cifaange to dl. In the instance then of VLJcinl and several 
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obligation arising from a tort, a remission to one is an exoner 
ration to all. But, in regard to such obligations arising from 
contract, the rule that a release to one enures to the benefit 
of all, is not applicable toevery case ofa personal dbcharge; 
nor does it clearly extend to all sorts of contracts. The 
remission, is not. to operate to the prejudice of the joint 
debtor ; but it does not exclude a several remedy, though 
the joint one be precluded. 

380. The right, which a creditor has against debtors lUaioncuition 
hound jointly and severally to him, being a right established ^difOsrcffr." ^ 
in his fovor, he may doubtless renounce it : and may do so Poth. ObL trt 
either in favour.of all the debtors by consenting to a division 

:Of the obligation ; or in favor of any one of them, to whom 
singly he grants a release of the solidity, retaining his own 
rights against the rest ; in such manner, however, as that 
the release of one shall not operate to the prejudice of 
others. 

He may renounce it in either of diose ways expressly or 
tacitly. If he consent by express or tacit agreement to a 
division of the debt in favor of all, they are no longer liable 
each for the whole ; but severally for their respective parts, 
or jointly for the whole of the obligation. If he consent to a C» mi a. 
a cUvision or separation in regard to one of die co^iebtors, 
reserving his rights under the joint and several obligation in 
respect of the others, he does so subject to a deduction of 
the liberated debtor's share of the engagement. 

381. Whether a tacit renunciation is to be presumed, when Tacit. 
die creditor takes payment of one debtor's share of the joint Poth, ObL 
and several obligation, has been a question. The presumption e. c. i2ii. 

is restricted by the prevalent opinions to the case of the ^- ^^ ^' ^* ^^** 

acquittance specifying that it is for his part or share. It 

exonerates him in such case from the joint obligation for the 

residue, towards the creditor, who thus consents that he 

shall not be liable in solidity : but liberates him only ; and 

does not affect the others, unless so far as concerns that 

share. 

The words, however, should be such as to sufficiently de* 
note the mutual intention. The obligation was contracted 
by the concurrence of volition of both sides, and the release 
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can take place only by an opposite eoncurretice of will of 
the s^me parties. The obligalaon once contracted can be 
dissolved only by performance or wilful i^lease. An 
implication is not to ^be raised against the meaning and in- 
tention of parties. 

SaccesiiTe 382. By the Roman laW| the creditor, after dmnanding from 

one of the debtors his part, might proceed to den^nd the re- 
mainder from either or any of them : and consequently etren 
from him, of whom he had first demanded a part. On this 

Path. ib. point likewise a question has arisen, which is determined in 

Ev. on Path, • -, t . t^ ,• i i t- • i- • 

Afpx, 11. §i, a Similar manner. In the English law, a discussion of it 
/ would be precluded by the principle of not admitting seve- 
I ral actions against the same person upon one and the same 
^ obligation. 



Section IIL 

Mutual engagement of persons jointly and severally bounds 

Principal and ^^^* JPersons houud jointly, or jointly and severalfy, 
turet)r in a either are so for a common or a like concern and are equally 

jouit and sevc- . . , . , . . T 

ral obligation, principals m the agreement; or one engages as principal, 
and another as surety for him. 

Principals. 384. When the obligati(m or debt is contracted by several 

Potk, ObLi^i, persons for an affair which is comraim to them ; a$ when se- 
veral persons engage in a particular purchase, or borrow a 
sum of money to be employed for a common* concern, . and 
bind themselves jointly and severally for the paym^t; in 
these and other cases of joint debts, the debtor, -who has 
paid the whole, has an action agamt each of his eo^^iebtors 
for the share which each of them had in the common sub- 

C. C. 1213. ~ j^^^* The obligation, which y^s joint and several towaird* 
the creditor, divides itself of right aii^ong the debtors: thej^ 
are bound towards one another for their respective portioiia 

j5r«fc. s.3.74. ®^ *^® obligation. One of them, who has paid the whole 
debt, is entitled, even without an ass^iation of it fromrthe 
creditor^ to' a-proportionid relief against the rest : and.th« 
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prop(Mrtion must be so »tated| that the toss shall fall equally 
or proportionably to their shares, on all the obligants, vfho 
continue solvent. He has an action against each of them 
for his due contribution according to the shares riespectively 
borne in the common subject : for the insolvency of any one 
is a loss to the body^ /which oii^t to fall upon each of the 
members. 

385. The debtor, yfho pays the whole debt^ is entitled to Subrogation. 
accession of the creditor's rights against the others : he does Poth,OhL jso. 
not by the full payment extinguish the total debt and dissolve 
the entire obligation ; but is considered rather as in a man- 
ner purchasing the rights of the creditor. The subrogation Vinu.dd In$t,s. 
cannot be refused : but, if it be not expressly required a t the ^^' ^' 
time of payment, in strictness it does not of right take effect. Poth. ib. tsi. 
B. lY. Ch. I. Sect. VI. Being so demanded, it does take 
effect against the co-obligors and their sureties likewise ; if 
any had been furnished by them to the creditm*. 

The debtor, who upcm payment gets a conveyance of the EnK 9, f.74. 
debt from the creditor, is thereby, in his right, entitled to sue 
any one of the'co-obligants fw the whole, leaving to that one 
his action of relief against the others; deducting nevertheless 
his own share and those of such of the co-obl^ants as are 
in9olvent. On thia point, however, a question is raised, and ^^* ^^'- f^^« 
decisions have varied: and, in the Fr^fich jurisprudence, for ^* ^'^214. 
the sake of avoiding circuity of actions, the debtor, who has 
paid the whole debt, is restricted to demand against the co- 
debtors their respective shares only, with the proportion of 
the loss arising from the insolvency of any of them : for, if 
one of the co-obligors be found insolvait, the loss ought to 
fall equally upon the others who are solvent ; and his share 
should be apportioned among them and made good by equal 
contribution. 

Xn.the English law, an assignment of the obligation or Ff5. 1.339. & 
deb^ or a cession of the creditor's rights, is not required nor I'/^'p^^j^. 
enforced, because it is useless for any purpose of sustaining Appi, ii. § 3. 
an action founded on the obligation after payment of it by a ^f ' ^*' ^' 
^o-obligor. But an action may nevertheless be maintained 
by. one of the joint contractors, who has paid die whole 
4ebt, against another, as for money paid to his use. H two 



iGo 3|nttrpmfttl«n aiUi €ttttu [Book hi. 

or more pay a debt for which they were jointly liable with 
another, they cannot maintain a joint action against him for 
his share, but must bring separate actions for his aliquot 
proportion. 
lusolvencj of 386. In a case where the creditor has renounced his right 
'***"bi?"ors ^ tinder the joint and several oblation, so far as concerns one 
C. C. 1215. ^^ ^^^ co-obligors, and has consented to a division of the 
obligation in his favor, § 380. should another become in- 
solvent, the share of the insolvent debtor is communicated 
and distributed among all who were liable under the engage- 
ment, in the proportion in which they were so, including 
him who has been discharged by the act of the creditor. 
CoDtribation in 387* When the obligation arises from a delict or tort, he, 
CTse o toft. ^jj^ p^yg ^^ whole of the damages, has no right of recourse 
Comyn,'coHt. 3, against the rest of the delinquents, either by the Roman or 
^'^' n 1 hy the English law. For no contribution can' be claimed 

JLiV, on roth, . . T» 1 . . * 

Appi. 11.$ 2. between jomt wrong-doers. By the ancient jurisprudence 
Potk, ObL 282. ^f France, a remedy was allowed, on the ground that equity 
permits not the co-debtors to benefit at another's cost by 
tlieir liberation from a debt, for which they were like him 
liable. The modem civil code is silent on this point. 
Sureties. 388. When the business or aiiair, for which the obliga- 

Pitth, Obi. 282. tion has been contracted JoeWfy and severally y only concerns 
^ • one of them, or certain of the co-obHgors, while the rest are 
b^and for him or them, rather than for their own business 
ano ..j«cem, they are in effect sureties, in regard to the 
principal party, though all are in respect of the creditor 
principal debtors. The only debtor, as between themselves, 
is lie whom the affair concerns 'y and who alone receives the 
benefit of the contract. When the business concerns all, 
being common to them, all are principals towards each 
other, as well as towards the creditor, 
fes. 4. 824. No doubt, upon a joint and several obligation, each ob- 

ligor is a principal at law : but equity makes a wide distinc- 
tion between actual principals and sureties. 
The principal is 389* The principal is answerable to his sureties, who 
liable lo iherii. ^^^^ bound jointly or jointly and severally with him. If 
he pay the whole debt, he has no claim against them by sub- 
rogation of the creditor's rights. If they, or any of them, 
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pay the whole, he is liable to them for the total : and on his 
failure, thej are liable to each other for their proportional 
shares, as other sureties. . 

390. Whether severally bound by the same or by different they are llaUc 
instruments, or jointly bound, ox jointly and severally , «ure- ^ ^^ ^"' 
ties have a common interest and a common burden. The Bot. 3.270. 
proportions, in which they are boun(^, and in which conse*^ f LJ^*^*'*^^^ 
quently they shall contribute, may however be unequal, if 

the agreement be such ; which may easily occur when the 
engagements are several* 

In the case of three or more iSureties, if one be insdl- Case of inaui- 
vent and another pay the whole debt, he may call on the rest !f "*^^'' ^ , 

. n •! • t .... EldofhC.J. 

. Cf the co-sureties for contribution, and recover their aliquot Camyn, Con^i 
proportions in equity, if not at law. ^* ^' ^' 

391. Any composition with the person who is primarily Exoneration 
liable and chargeable with the debt as principal, and whom of them when 

o . , . , , _ forbearance IS 

the creditor must recognize as such, any indulgence granted given to the. 
to him (ioutrary to the nature of his engagement, time allowed P""^*P^ 
him beyond the term of the obligation, forbearance given to Appx^it.jt 
him> or act done by the creditor which is a prejudice to the 
co-obligors, is a discharge of the others, whd are only to be 
regarded as his sureties* But a forbearance to a persoojc 
who in effect is only liable as a surety, does not affect the 
demand against the party who is finally chargeable as the 
principal. 

S92. The drawer andmdorsers of a bill of exchange being, Billscf 
in respect of subsequent indorsers, to be regarded as princi^^ exchaugcfw 
pal debtors after the acceptor Ivho is primarily liable, the ' 
same principles are applicable to a forbearance given t6 a 
prior indorser, which prevail in regard to the drawer or 
acceptor. Jt opierates as a full discharge to the subsequent 
indorsera. But the holder of a bill accepted by a person 
having no effects of the drawer, does not relinquish his right 
i^ainst the drawer by giving time to the acceptor. 
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BOOK IV. 

DISSOLUTION. AND EXTINCTION OF 
OBUGATIONS. 
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C C. 1235. 

Eitk, 3. 4. 1. 
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Di».4«»3.107. 



Nullity di&tin- 
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P. F. 3.3! 134, 



and prescn|>- 
tioD. 



Payment com- 
prehends every 



CHAPTER I. 

Payment and Liberation. - 

Section I. 

Various modes of Liberation, 

393. Obligations are dissoWed and extbgoished m^ 
various ways, by specific performance, by satisfaction, by 
tender, and consignation, by set-off or compensation, by 
remission or. release of the engagement, by novation and 
delegation, by the accomplishment of a resolutory condition,, 
l^y. confusion or union of characters, by rescission or avoid-* 
ance of die contract, by loss and destruction of the subject, 
by death and extinction of parties^ and by legal ban and 
perpetual exceptions. 

394. These naeans of extinction are either natural or civil ^ 
obligations are dissolved naturalljfj by specific perform- 
ance, or by extinction of the subject ; civilly y by releaseand; 
remissicMQ, or by confusion and union of characters. 

39^* Nullity is not deemed to be extinction of dissolutidii' 
of an obligation : for the engagement, being null, vm»firoiD 
the beginning void. But a voidable obligation was not null : 
it becomes void by rescission. 

Prescription does not so properly dissolve and extingnish 
an obligation, as oppose an exception to? the action grounded 
on it, and reduce the right, which answers to the obligation, 
from a perfect to an imperfect one. 

396. Payment f in a large sense, imports any satisfaction, 
as well as specifical performance. It extends to every libe- 
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lation Or dischai^e of the obligatioD^ by whatever means modeofUbeta. 
effected.* Taken in this comprehensive import^ it is either^ ^'^°* 
actual, as fulfilment and satisfaction; or fictitious, as an i7l*&46.3.d4^ 
accq>ted discharge or waiver of the obligation and right. 

397* Obligations may be dissolved by actual or by pre* Heal paymmt 
sumed payment, or by bare consent and imaginary payment. frolJTfmagin.ary 
Excluding this acceptilation or remission considered as accep-^ £^,]^. 3. 4. i. 
lance of something imaginary in satisfaction of the obliga- ^^ 
tion, payment is real if that which is taken as satisfaction be 
veiitablew In a stricter sense^ a real and natural payment is 
a 8pcx;ifical performance. 



Section II. 
Payment* 



898. Payment implies a debt or obligation. What is paid Payment o^« 
without being due, is liable to revindication and recoveiy : "^ 
^ 3fi6. unless it were paid upon a natural but imperfect p, F, s. 3. 185^. 
#bligatien, and under the voluntary waiver of a personal ex- 
ception. 

399. A debt may be paid, or an obligation for the delivery Payment by a 
of a thhig be ftilfilled, by any person interested in its pay- ^^""^ P*'**"* 
laeut or fulfilment: for instance, by a co-obligor, by a surety, 
by a mortgagee. 

■A» engagement for the performance of an act, which may Po^h. OH, 500. 
be eseeuted indifferently by a third person as by the obligor, 
may be fulfilled by another person for him. Instance, a con-^ 
tract witti a husbandman to plough land. 

The obligation may be fulfilled, and debt paid, by a third D^. 46.3. t3. 
persofl^ not interested in its discharge ; without the knowledge, ^39^ ^ 
and even against die consent, of the party who was bound: Poth*Obi4^. 
provided the payment be made for the debtor's discharge of [454.] 
(he obligatioo ; either in his name and on his part, or in the P-^- ^3. isfe. 

* Sokrtioms 'verbnin pertanet ad omnem liberatibaem qnoqno modo 
hctauk* I^» 46. 3. 54. Soludoaiii verbo satisfactionem quoqtte omnem 
•ccipiendttD placet. Dig, S6* 16, 176. 

m2 
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[461.] b. 



Ptkjnient to 
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Poth. ObL 
501. [465.] 



ft. 502. [466.] 



payer's name without exacting a cession in his own favor of 
the creditor's rights against his consent. 

If the payment,' which is tendered, would hare no other 
effect than to qhange creditors, procuring no advantage to the 
debtor, the offer is not to be regarded. 

Where a bill of exchange is paid for the honor of the 
drawer, he is liable to an action for the amount of the bill. 
His approbation b presumed : the payment being for his 
benefit. 

In general, no person can, by a voluntary payment of the 
debt of another, make himself that man's creditor, and reco- 
ver from him the amount of the debt so paid. Where money 
is paid against the express consent of the party for whose use 
it is supposed to be furnished, no action will lie for money 
so advanced. 

But, if a creditor freely cede his right, it is a sale of the 
debt, and the cession is effectual if the debt be negociable 
and legally saleable. 

400. To render the payment^ which consbts in the delivery 
of a thing, valid and effectual, the thing given in payment 
must be lawfully at the payer's disposal : it must be the legal 
property of the person by whom, or by whose authority, it is 
given : and he must be capable of making an absolute transfer 
or effectual delivery of it. Thus, payment niade by a minor, 
without his guardian's sanction, is ineffectual ; and b subject 
to redemand and recovery. 

By the Roman law and the French jurisprudence, money, 
or rather consumable things, being paid by one who is^not 
the owner or is incompetent, may be redemanded, unless 
consumed by the creditor bonajide. In the English law, it 
is the currency of money or of negotiable instruments, which 
gives a valid indisputable property to the creditor receiving 
payment of them from a person not actually competent to 
the alienation. 

40 1 . Payment must be made to the. creditor, that is, the 
party towards whom the engagement was contracted, orhb 
lawful representative by whatever title succeeding to the 
right ; or to a person empowered or by law authorized to 
receive it for him. His representative is his universal of 
particular successor ; hb heir, executor, or assign. 
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A mandatary is a person empowered, and a guardian, or Poih. ObL 
curator is one qualified, to receive payment. A committee, ^®~^^*^ 
in the case of insanity, and a sequestrator in that of legal 
process, are instances of persons by law or by the coiirt au- 
thorized to receive. 

If the heirs be several, and the debt divisible, §333. no more 
can be validly paid to one of them than his own proper 
share, unless authorized or empowered to receive for 
others. 

' Payment is as effectually made to an adjected payee or to a Poth. Obt. 
mandatary or person empowered generally or specially by. ^^•^^^5- 
the creditor or by one qualified to act for him, as to the ^ 
principal himself; and by the debtor, his representative, or 
another person on his behalf: provided the payment be made 
during the continuance of the authority : which is in general, 
and excepting the case of an adjected payee, revocable ; the 
Voluntary revocation of it being notified to the debtor, or the 
event which revokes it (whether death, or, as in the case of 
a woman, marriage, or, in that of a guardian or curator, 
expiration of the office and charge,) being any how known to 
him. 

402. The person receiving payment^ whether the original The pajee must 
party, or his successor, must be legally competent and capa- ^ cap*We. 
i)le. § 52. Legal capacity is not however inquired in the 5or/&$«4. ^ 
case of an adjected payee, or of a mandatary or person au- ^^« 3. 4. 3. 
thorized by the creditor (being himself capable) to receive 
for him : he must blame himself for choosing and indicating 
'an unfit person. But, if the incapacity supervene subse- 
quently to the mandate and indication, payment can no 
longer be made to the indicated person whose condition is 
changed. 

In excepted cases, in which a person labouring under a Pnih.Obi 
legal incapacity can nevertheless validly contract an engage- ^^ ^^^^^ 
ment, §§ 58, 59. payment is effectual. It is so, if advaii- 
tage have been derived to him, and yet subsists, or if the pay- 
ment were applied to necessaries, which have been con- 
sumed. 

When a second payment is exacted on account of the inva- j^. 505. 
' . m3 
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lidity of the first, the thbgs delivered or provided by the 

p^yment^ if yet subsi^tingi oiuit be restored or may be 

r<i$coveredf 

PaymcnMoone 40$. Pgjment loade to a third person neither empowered 

?alid by ratifi- hy the party, Dor by law authorized to receive it for bini| 

cation. becomes valid by his subsequent approbation and express 

^^^549. ratification; which has a retrospective effect to the time of 

the payment : or by his implied assent, or presumed ratifica^ 

tion, as when he has derived advantage from it : or by union of 

characters, as when the person, to whom payment has been 

made, becomes the representative of the creditor. 

Or with pre- 404. Wheti payment is made to one, whom the debtor had 

titier^^'^ ^ jus^ cause, or probable ground, tp consider as entitled, au? 

p^' mt SOS ^^"2^* ^^ emppwered, to receive it, such payment is vali4 

' and effectually extinguishes the obligation. Thus rents and 

other dues and services are validly paid to the possessor and 

reputed owner of the land ; and a debt is effectually paid to 

T.V. on Poih. an executor having probate of a will which is afterwards 

C^^ it4i found to be a forged one : the payment made to the possessor 

and holder of the right, is valid, though he be subsequently 

evicted ; and so it is to a mandatory, whose powder is recalled^ 

if the revocation of the mandate have not been intimatedl 

and be not known to the debtqr. 

Ipyalid lifter 405. Payment made to the party himself, instead of the 

^V i..*^J?* person by law authorized to receive for him, is invalid as 

Poth.Obl.505. ^ . ,^ . ^i. uu u AC 1- 

C. C. 124^. agamst such person, though it may be good, for example iq 

the instance of sequestration, as regarding the principal 

party. He must in such case repay it, if the debtor be called 

upon for a second payment. 

Poth.OhLSo^, Payment is not effectual, though. made to the origipal 

Ev.onPoth. party or obligee, and former holder and possessor of the 

Erik. 5^4, 3. right, if it be miade after notice of an assignm^t by him or 

intimation of the transfer of the right, or after intimation of 

eviction. 

Question ' 406. Whether a messenger or ofiicer employed to execute 

ri'gardhig ^ legal proccss for the recovery of a debt, or an attorney or 

otficers of court or 1 . • .^ T . 1 , ' . . ^ 

and attomies. procurator employed to mstitute and conduct the suit agamst 
the debtor, be thereby empowered to receive the debt and 
give a discharge, are questiop^ on 'vt^hich the legal usage qf 



Chap, i:] Iftapttiitit attS JLiUmim^ 167 

different countries is discordant. By the Civil law the pro^ mg. 46- 3. 86. 
curatiQii to the attorney is not considered to inchide a power SrV"] /*'''''* 
to receive the debt; in English law, it is. By Ae jurispru- P. F. 3. 3.189. 
tdedce of France, the mlta^eikger is deeilied to be empowered; ^^ ^* ^' ^' • 
and by that of Scodand, not to be So, for receiving pay«. 
ment. 

407. A debt is to be paid when it becomes due; at the Timeofpaj. 
expiration of the term, if at^m be fixed; or upon the accom- p*^"^' ^ . 
plishment of the condition, if the obligation be a suspensive 546/^47. 
one. Neither can the debtor be compelled to pay, nor the 
creditor to receive, it earlier. In the case of a condition 
precedent, if payment, be made throwgh mistake before its 
accomplishment, the debtor may demand back and recover 

what he has pr^naturely paid : unless the condition be mean^ 
time accompHriied. 

In common cases ot debt, die debtor may safely pay before 
die term, though he cannot be compelled to do So. But 
collusion is presumed, where rent is paid before its term by 
a tenant to Iris latidlord : and, in such instances, payment 
'wi}f not avail the tenant against subsequent legal attachment 
:of the rents in his bands by the landlord's creditor. 

408. Payment is to be made at die place appointed by the Place of 
agreement ; or, should none have been so appointed, at the p*^!^ q!J agg 
debtor's abode, if the subject due be an indeterminate & 548— 549. 
tiang. C.C.1247. 

409* Charges incident to die payment are to be defrayed Charges of the 
by the debtor. Instance the costs of writings requisite for c* c! 1248. 
evidence of the payitient. P- i^« s- s* i^- 

410* The effect <rf a payment of whatever sort is to extin- 
guish, and dissolve die principal obligation with all that is liberation. 
accessory to it : as pledge, or hypothecation, and collateral Poth. Ohi 551. 
mdettaking, or cautionary engag^ient. It liberates all who ^'^ ^' ^* ^' 
are debtors or bound by it. 

411. A l»ngle payment may extingtiish several obligations one payment 
having for their object one and the same thing ; but proceed- *""y ^'*^?."'*^ 
itig from different causes. Thus the sale of a pledge, in tions. 
'discharge of die debt for which it was pawned, dissolves the ^«*^- 0^'« 
obligation of restoring it, at the same time that it extinguishes j)ig, 46.3. 44 — 
-bodi die debt, and die obligation for the purchase-money. ^ ^ ^^* ^ ^^" 
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In delegation too, a single' payment acquit9 diebts due to two 
creditor^: in the case of a mandate for loan, it discharges 
two debtors. 

But when the payer is entitled to subrogation, § 438. the 
obligation is not dissolved ; for th^ right correspondeiit to it 
is ceded and made over to bim. 



Section IIL 



)n general 
payment must 
be in full : 
not by parts ; 
except iostal- 
xnentff ; 
Er$k. 3. 4. 1. 
Path, ObU 
^54— 539. 
C. C. 1244, 
1^.^3.3. 19a 



E». on Path. 
[503.] b. 



and a set-off. 
Poth. ObU 538. 



Effect of partial 
payment. 

PotKObL ' 
561—563. 
P?^. 46. 3. 9.1. 



Partial Payment 

41$. A CBEDITOR may demand full payment of his debt 
at once. He is not to be compelled to receive it by parts, 
though it be naturally divisible, if it be not actually divided 
and shared. § 337* Unless it be payable by mstalments or 
parts, under a clause of the agreement ; or his demand com*- 
prise separate debts or distinct obligations ; or gradual and 
partial discharge be sanctioned by a tribunal ; whether indul- 
gently, upon consideration of th({ circumstances of the debtor; 
or provisionally, for an indisputed portion of a demand, pend- 
ing a contest concerning the residue. 

Thus rent of several years may be separately tendered; 
and money due on distinct bonds. But the consolidated 
amount of goods takep up lit divers times would constitute 
an entire d^bt. • • 

413. In the instance of compensation or set-o£f, likewise, 
the creditor receives a portion of his debt, being the diffe- 
rence between its amount ^nd that of the debt due by him^ 
which is set off against it. 

414. Apartial payn^ent, being received^§ 41 2. extinguishes 
the debt or obligation for such part : except alternative or 
general obligations, whether contracted by a single obligor, 
or more than one, towards one or more obligees. For, if 
the alternative of a different fulfilment be resorted to, undar 
the reserved right of option, the partial payment, which has 
been made in the mode that is abandoned, will be void, and 
must be returned. The debtor has in su^h \%se a |ight gf 



revindicatioii. ' But the payment and receipt of a part may Ev. on PaA. 
be considered to denote an election of discharging the whole ^^^'^ ^* 
obligation in such particular mode ; and convert a general 
or alternative obligation into a determinate one. In this 
viev7 there is no reservation of the right of election. 

415. When a payment, which has been received, is in Wh^nptyment 
part defeated by an eviction, the obligation is revived ; and ih^eSr^i^cs. 
the party may resort to his original demand and require Poth,OkU5&k. 
fulfilment of the entire obligation, returning the residue of 
that which had been given in performance of it. 



Section IV. 

Imputation rf Parents. 

416. Jx DEBTOR, owing Separate debts, has a right to A debtor hu 
declare at the time of making a payment, which of the seve- aply^*^n*'/^ 
ral debts it is, that he thereby intends to discharge.* A a payment, 
creditor, to whom two or more distinct debts are due, can- 5*^- 46- 3. i. 

^ , ^ i. , 1 , Path. ObL 565. 

not refuse to accept the payment of any one of them, though c. c. it53. 
the debtor should not offer to clear off the others, or even ^'^ 3. 4. i* 
the interest due on them. 

417* The debtor 'cannot, without the consent of the ere- He cannot pay 
-ditor, apply the payment made by him, to the principal of a principal 
debt on which interest is past due, rather than to the interest iatefest 
of this same debt, Regularly the interest is to be paid before Cod, 8. 43. i. 
-the principal; and ^ payment, which does not cover both, §'$,'sci02,§L 
is applied first to the interest c though expressly received as ^ ^' 
on account of the whole debt including both. But, if the 565.&570. 
creditor acquiesce in the preferable discharge of the principal ^* ^* ^^^* 
and accept the payment as' imputed to that exclusively, he 
cannot afterwards contest such application.. If the amount, 
which is paid generally, exceed the arrear of interest, the 
surplus is applicable towards the discharge of the principal : 

* Est in arbitrio solventis dicere, quod potius debitum voluerit iota- 
tiun; ^tquoddixerit,idenCsolutum* Dig, 46. 3.1 > 
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Ev. an Path. 

Enk. 3. 4. 2. 



provided this be an exigible debt ; fori if more than the airear 
of an annuity be paid, the excess does not go to the redemp- 
tion of it in part. 

In the prevailing jurisprudence of France^ interest, ad- 
judged as compensation for delay, was not preferred before 
the principal. It Mraa considered to be a penalty and a sepa- 
rate debt. The rule is amended in the modem civil code. 

418. Wheal the payment is general, the appointment is in 
the receiver. The indefinite payment is applied, according 
to the choice of the creditor, by the acquittance vrhich he 
gives ; or, accordmg to the English law, by an election at any 
time subsequently made. But the application must be equit- 
able. It behoves the creditor to apply such indefinite pay- 
ment, as it is to be presumed that the debtor might have done, 
who had it in his pibwer to make the application, if he had 
declared his intention at the time of payment. The creditor 
may consult his own benefit without detriment to the debtor. 
He need not make the very best apfdication for the debtor, 
who has omitted to do so for himself: but be is not to make 
it, so fts to subject the other party to penal consequences^ 
to the penalty of an obligation ; to bmkruptcy. 

419* If the debtor l^ave taken an acquittance, by which 
the creditor applies the payment specially to one debt, he 
cannot afterwards demand its application to a different debt : 
unless there be fraud or suipnse in a <tisadvantageous impu^ 
tation of it. 

490. When the application of the payment has been nei- 
ther declared by the debtor, nor specified by the receipt and 
acquittance, it is equitably made by imputation to diat deb^ 
which at the time he was most concerned and had strongest 
motives to discharge. 

42 1 . A debt, which remaining anditoharged would involve 
the debtor in pendl consequences, rather than one, from 
which no such consequence is to be apprehended ; and pre- 
ferably that on which the severest consequence more imme- 
diately impends. For mstance, dishonour; imprisonment; 
a rigorous forfeiture. But, where no such penal conse- 
quence impends, the application is, by the law of Scotland, 
made in favor of the creditor, to whom a greater regatd is ol^ 
this point shown than by the Roman law. 
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A debt past due^ ra&er than one of which the teim is Di^.46.3.5. 
yet unexpired: though it will be the more burdensome, f,^- ^.^. v 
when due. 

An nndispnted debt, rather thap one which is contested* Path. ObL 567. 

A debt which he owes as the principal party, rather than Dig, 46. 3. 4. 
ope for which he is merely surety. 

A debt for which he has furnished sureties, ra^erthan Ev.fmPoth. 
one which he owes singly. The assigned reason of pre- 1^^^'^ 
ference is that by one payment he dischaig^s two obliga^ 
tions : which it is more his interest to do, than to be acr 
quitted towards one creditor. But the interest of the crcr 
ditor to retain the cautionary obligation is much greater 
than that of the principal debtor to release it. 

A debt, for which a pledge or mortgage has been given. Dig. ie, 3. 97. 
rather than one that is simple and not so secured. But the 
usage of Scodand, showing greater regard to the creditor, 
would authorize the imputation of payment to the unsecured 
debt. 

. A debt bearing interest, rather than that which carries Ev. on Path. 
none. But in the jurisprudence of Scotland, the pay- ^,1^5.4^. 
ment is preferably applied to the debt which carries no 
interest : for it is not a penalty for non-payment, but a just 
equivalent for the use of it; which the creditor would lose, 
if the payment be imputed to the sum which carries interest, 
IHrhile the debtor is allowed to retain another which bears 
none. 

An indefinite payment may be applied by the creditor Kamet, 5. 
to that debt, which would be lost by prescription, unless 
aided by such applicaticm. 

If the debts be alike, and such as neither the debtor, Dig, 46. 3. 5. 
nor the creditor, have any interest in tlie discharge of one cl'c. i«56?^^* 
preferably to another, an indefinite payment is to be im- 
puted to the debt which has been longest due. 

If the debts be in all respects equal, the application Dig. 46. 3.8, 
diould be made proportionately to each. ^^^^ ^*^* *^^' 

An indefinite paymait is likewise applied proportionally 
to each of die debts, by the law of Scotland, after the Enk.^.4,9. 
debtor's bankruptcy, where one of them is secured by a 
mnrety, wtute another rests on the debtor's simple obligation. 
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t7tieeitaiiitj as 422. Some Uncertainty appears to exist in Enirlish larispra* 

lo the right of J -v. * !_• L ^ %: 

ciioice. dence conceniuig tiie manner m wnich a payment may be 

£v. on Path. applied and directed by the person who makes it, and by 
[tssji. iIj^ party who accepts it. There can be no payment in 

sadsfaction, as has beem said, without an acceptance in 
satisfection ; though paid in satis&ction, if it be not received 
as such, it will be no discharge. Other decisions have held 
it to be not material in what manner the payment was by 
one party accepted^ but how the other party paid it. 



Section V. 
Cession of Goods. 

Cession of goods 423. A cession of goods is a surrender of an insolvent 

is abandonment debtor's eflFccts for the benefit of his creditors. It is an 

or sorrender of 

them to credi- abandonment of all his goods and whole estate, real and 

^^"' personal, to them : and is either voluntary, which is pro- 

1266. ~ perly abandonment or assignment; or it injudicial, which i^ 

strictly surrender or cession. 

Effect of a TO- 424. It is Voluntary and on both sides free, when it is 

roenri m^. Spontaneously made by the debtor and willingly accepted 

C. C. 1267. ^7 ^^ creditors. Such an assignment by an insolvent 

debtor, for the benefit of his creditors, has precisely that 

operation sind effect which are the result of the particular 

stipulations and covenants of the agreement entered into 

between the parties. 

Jodicial sorren- 425. A judicial cession is a benefit anil privilege, which 

the law allows to an unfortunate, but honest, insolvent 

debtor'; who is permitted, for his personal liberty, to make 

a legal surrender of all his effects to his creditors ; widiout 

or against their consent; and notwithstanding any special 

JBtipulation to the contrary. 

C. C. 1269— Th® goods and effects, real and personal, of the debtor, 

w^ . are to be publicly sold for the benefit of the creditors ; and, 

until sold, the fruits of them are received for their use. 

P. F. 3. 3. 210. ^ It is then a sort of payment ; and it extinguishes the debt 

and dissolves the obligation, to the extent to which it reaches 



der. 
C.C.1268. 
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towards a full discharge; that is, to the value of the pro- 
perty surrendered. • But it does not operate the extinction 5 Geo. II. 3. $9. 
of the whole of the debts, unless it suffice for the actual 
discharge of the whole or of a certain prescribed propor- 
tion : in the English law, three4burths. • 

426. The debtor is, in virtue of such surrender, released ^(feet: 
and exempted from personal restraint and imprisonment; on UDpriMnm^ 
account of debts anterior to it. It has no effect in regard ,£»&. 4.9. tt. < 
to future debts to be thereafter contracted hy him f nor 
even subsequent corroborations of former debts. 

^ 4^27. The effects surrendered by him being insufficient Further acqnisi- 
for the full discharge of his debts, or die extinction and dis- ^"^ ' ^* 

solution of the obligations, § 425. any other goodsaorestate, EnL 4.3. 27. 
which may subsequently become his, are liable to his cre^ ^^^'•^^•^•J^- 
ditors ; subject, however, to his retention of so much as is 
taecessaryfor his maintenance, especiaUy the tools of trade, 
requisite household goods,- and necessary wearing apparel of 
himself, his wife, and his children. 

4^8. The privilege of this cession is not to be allowed The privilege ie 
against the consent of creditors, in favour of a fraudulent a^onesty^d 
debtor. None, whose debt arises from delinquency, § SIQ. delict. 
is entitled to the benefit of it. ^^^ *• 3. ft. 

429* It is not to be granted at the instance of the debtor Cannot be 
^previous to the institution of legal procedure for the recovery *^'"™«* before 
of the debts ; before his actual imprisonment or pronounced j;^^ 4, 3^ ^^^ 
bankruptcy. 

' 430. The Roman law excluded insolvent sureties, from InsoUentfare- 
the benefit of pleading the cession of goods, in exception to ^" precluded. 
a demand for that for which they became bound under a j^. 5.' la 10. 
Cautionary engagement. 



Section VI. 
- Subrogation of Right or Cession of Actions. 

431. Jv cession of a creditor's righf of recourse against his iSabrogatioiiisf 
debtor is in general termed subrogation. It is a delegation ^Son^of^a right 
of the rights of .one to another^ . for. the purpose of hisjen- of action. 
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V.F.voc.cidiT, ford&g them for hi« owb benefit, and at hb proper cost and 
^f ma C. 3, ^'^ ^ procurator for tbe cessionary upon his own account 
3. 4. 1. 10. It is puttbg of a third person in the place and stead of the 

obligee, lowarda tbe obligor. 
Either coqven- 432. It is either conventional or legal: taking place either 
twnal or legal, y^y special agreement, or of right and by mere operation of 

licw, 
catiso. StdnvgatUm of a third party to the right of the obligee 

ilgainst the cAligor, in consequence of payment by such third 
party made, ha' conventional, when the creditor, receiving 
piqrment firom a third person, puts- him in his stead, and 
BlidLes over bis rights, privileges, Ken, demand, and action 
against the debtor for the debt, by an express cession at 
&e time of payment. 

Smbregatiim is legal when it takes place by operalion of ^ 
law, either as the result of a demand by the payer, being a 
party entitled to require such cession; or, as matter of rights 
without an express demand, wh^e it necessarily follows a 
payment witibout need of a formid cession,. 
Conventional 4l3d.- If a Stranger pay a debt, for which he was in no 
the o-e^tor^' t^^p^ct liaUe, and in the discharge of which he had no in- 
Co(i. 8.43. 5. terest nor concern, the creditor is. not compellable to cede 
Patfc. OhU 556. his rights to him. § 399. 

When such voluntary paym^t is accepted by him, upon 
a convention foar the cessum of his rights, subrogation takes 
T<fih,0hlb^4 place by consent of the creditor, and must be expressly 
made, and at the same time with the payment For pay- 
mend extinguishes* an obligation, as well a» the right of 
actkm> founded on it; and a cession cannot afterwards be 
made of a right no longer subsisting. 
Or of the 434. When a debtor takes up money of a third person to 

pay the debt and subrogate Ae lender to the rights^ of the 
former creditor, this conventional subrogation takes effect 
without that creditor's concurrence, by the assent of the 
debtor. The agreement must be express and have been 
made at or before the time of actual payment. 
Effect bf both. 435. In tfiis as in liie preceding instance, the obligation 
subsists and is maintained, notwithstanding the change of 
creditors ; and the sn^^rogatiott iS'actaaAy or vktuaUy.a.sak 



debtor. 
C.C.1250.J2. 
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or a purchase of tbe debt. Such transfer is vaKd and effec^ 
tual where the debt is a negetiaUe one. But, without ex- 
press or presumed consent or ratification | 40^. of one or 
odier of the parties, (unless in the instance of biHs of ex- 
change,) no stranger or unconcerned person can bj a Tohm- 
tary payment niake himself another's creditor. § 399. Even Ev.onPotkObi 
a debtor has not a right, against his creditor's will, to dis- t*^^'^ ^* 
charge himself by a paymeitt to his creditor's creditor. 

436. When a surety pays a debt, for which as such h^ lUghtfuI subro- 
was bound, he may require a cession of all the creditor's g*^*^"- 
rights, actions, pledges, or collateral assurances of payment, l^,'^fr%^s> 
as well against the principal debtor, as against aB other per- 
sons liable for the debt. 

Li like manner, when a co^ebtor pays the whole of tbe . 
joint debt, thereby extii^ishing the obligation for that part 
for which he is upon his own account liable, he is entitled 
to the cession of ^e creditor's rights against the odiep 
debtors for tbe residue. 

And generally any person, who is bound for another, or 
with another, by whom he is entitled to be relieved of the 
obligation in whole or in part, has a right, npon making 
payment, to have a cession of the creditor's rights against 
such other person or persons. 

A creditor cannot refuse the requisite cession of his rights 
to the surety, co-debtor, or other person,^ who, being liable 
to the debt, has an interest in the discharge of it^ and d title 
to be relieved, in the whole or in part, by those for whom, 
or with whom, he was bound. 

■ Though he do expressly refuse it, the payer is neverthe-^ 
less entitled to the benefit of the subrogation, as the conse- 
quence of the payments The law supplies what he ought 
to have done, and subrogates the co-debtor, surety, or bonds^ 
man, to his rights. The payer is purchaser of a right, which 
by a fiction of law continues to subsist, notwithstanding a 
payment which naturally dissolves the obligation and ex- 
tinguishes the correspondent right. ^ 

437. By the Roman law the payei* might compel the By mere opera- 
formal cession ; but, if he omitted to require it at the time t^nof '»w- 

of the payment (for only in certain cases, as that of mandate ^' ^' ^' ^^ 
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Paik. Ohl, 180. for loan or credit, could it be obtained by him after an in- 
5f a ^^' ^^* terval of time ;) he was either left to )6b remedy of an action 
in his own right, against the principal debtor or the co- 
debtors, or ^as without recourse in the instance of a surety 
against his co-sureties. The modem jurisprudence is 
C. C.i25i.$d. more favorable to the surety : and the civil code of France 
provides that any person, who^ b^ing liable with or for others 
and having thus an interest in the discharge of a debt, pays 
what b owing with them or for them, is thereby subrogated 
of right, by mere operation of law, to the creditor's rights- 
Jfoim. Lect, t. without obtaining or demanding an express cession. This^ 
' 3.199. -^ entirely conformable to equity, and had been maintained 
by an eminent writer on jurisprudence : for it is useless to 
impose the necessity of a, demand of that which cannot be 
refused, and to make its operation depend on a vain forma*' 
lity : the requisition is presumptive ; as a person is to be 
presumed to have made the payment subject to the subro-'. 
gation to which he was entitled; and is not presumed to 
have tacitly renounced his right, on no other ground but 
that of his not having formally insisted on it 
eases in wliich 4S8. Cases, in which subrogation takes place by mere 
it ukes place, operation of law even according to the opinion of those 
jurists whomaintain that a formal cession of rights, or at 
least the demand of it, is in general requisite, are the fol- 
lowing. 

1st, When a bill of exchange is paid for the honour of 
any of the parties ; the payer is thereby subrogated to the 
rights of the holder of the bill. § 399- 
j^^ 2d, When a person, who is himself a creditor, pays a 

C. C. if5i. debt owing by the common debtor to another who holds a 
preferable lien or hypothecation, in order to strengthen his 
own, he is of right subrogated to the other creditor's de* 
mand with its lien and hypothecation. 

3d, When he pays a debt to which some other privilege^ 

or right of priority or preference, personal or real, is at- 

^ tached, such as funeral charges, fiscal demands, rent of 

houses, &c. the lien or privilege passes to tiie payer in regard 

to such debt so discharged by him. 

4tb, When a successor/ under a particular litle^ pays 
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debts with which the property acquired by Kim was bur-» 
dened ; or for which it was liable ; he is thereby invested 
with the creditor's rights. 

5th. When an heir^ or successor under an universal title, 
pays debts of his ancestor or predecessor, not being person^ 
ally answerable for them, nor liable beyond the assets of the 
succession or estate, he is in like manner subrogated to the 
rights of the creditors; and entided to oppose their right of 
priority to the claims of creditors of an inferior or postponed 
class* 

4Sg. If the creditor have disabled himself by hb own act Conseqaenee 
or fault fipom making die requisite cession, or have precluded of P'c^n^'ing**^ 
the subrogation which should take place in consequence of ^^ * 
payment, he cannot exact it from the surety and other 
accessory debtor under constitute or undertaking and man- 
date for loan or credit, nor from the co-debtor beyond tlm 
extent of his particular proportion, or the amount which is 
due upon his proper account, deducting diat for which there 
should be recourse afforded to him against his co-debtors by 
the necessary subrogation. 

440. Payment inducing subrogation is considered, not as Effect of leg4 
a discharge, but as a purchase, of the obligation, with all •»*»">P^o»- 
the rights depending on it, or arising from it. The payer, & 559— 560. * 
as purchaser, may exercise them in the same manner in ^' ^* ^^^^ 
which the creditor might have done, being regarded as his 
procurator for his own account : and may do so against the 
co-sureties, the co-debtors, and their sureties. 

Subrogation does not prejudice the creditor, who is only 
partially paid. It takes effect for the part only ; anid he may 
exercise his rights for what remains due, in preference to 
the pdrson from whom he has received but partial pay- 
ment. 

Subrogation takes place for such proportion only as the 
payer is entitled to recover from his co-debtors or co-sure« 
ties. The payment made by him operates an extinction of 
the obligation as to his proportion of it, or as to so muc^ as 
he is finally liable for ; and a subrogation of right as 4o that 
part for which he is entitled to come upon all or any of the 
remaining parties. 

K 
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CHAPTER 11. 

Specifical P^ormance. 

Specific ^^^' vVhen that is done, which was promised,* theobltr 

performance gatioD IS performed ; and is thereby dissolved. Performance 
I)i|.50,t6. consists in doing the act, which by engagement was to be 
Poih. ObL 494. done ; or in deUvering the thing, which by agreement was to 
*- be given. It fulfils an obligation to give or to do. 

The party, who was bound, is discharged of the obliga* 
tion which is accomplished : and this complete fulfilment is 
the most natural mode, in which obligations can be extin- 
guished, 
may be by any 442. An obligation for the delivery of a thing, or for pay- 
obii«)r/'^ ^ ment of money, may be fulfilled by any other person, aa 
JHg. 46. 3. 31. ^ell as the obligor : for it is to the creditor immaterial who 
T^'r?^^ is the person that delivers the thing, provided it be effectu- 
ally given. But in the instance of an engagement to do an 
act, it may be to him of importance, who it is that does the 
. act; if the personal skill and ability of the party be objects 
of consideration : for example, a contract for a picture to 
C. C 1237. be painted by a particular artist. In such a case, the obli- 
gation is not validly performed by a third person (a surety, 
for instance) without the consent of the creditor ; sind must 
be fulfilled by the debtor himself, for the discharge of him- 
self and his surety. 
Place of 443. Delivery of a thing which is specifically due must 

delivery. ^^ made at the place appointed by the agreement : or, if 

Dig, 13. 4. 9. Ik none be so appointed, at the place where it was at the time 
^- of the agreement. Should it have been removed naeantime, 

F, F. 3. 3. 195. compensation is to be made, upon delivery of it on the spot 
where it actually is, for the greater expense of transport to 
which the creditor is thereby subject. 

, * Solvere dicimus euno, qui fecit, qupd facere propaisit. . Dig. 50. 
6. 176. ' 
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444. The delivery of die thing takes place at the expense Charges of 
of the debtor. He must defray all charges previous and re- ^ '^*'^\ 

' ' ^ t i.i.1 ,r i. PatA.OW.550. 

qoisite to the transfer of the property and change of posses- p. p. 3. 3. 195. 
sion. For instance, the pass or permit for the removal of 
the goods. But he is not liable to the charges of transport 
for the subsequent removal of them from the spot where 
they are delivered conformably to agreement. 

445. A thing, which is delivered in fulfilment of an oUi- Absolute 
gation, must be capable of an absolute transfer of the pro- property's 
perty in it to the party, to whom it is delivered; and must indispensable. 
be transferred to him and become his. The delivery cannot ^^f' ^^* ^^* 
be valid as a performance of the engagement, unless made Poth. Obi 495. 
by die proprietor of the thing, or with his consent, or, as in *■ 

the case of restitution, to the owner. 

If it be a certain tiling determinately due, the delivery of MoUn, Div. i 
it by one of the coheirs of the debtor, is valid : because all Jgg^fgg. 
the coheirs are bound to ratify an act which they were all 
bound to perform. So, in the case of restitution, the restor- 
ing of tbc^ article to its owner by one of the wrongful pos- 
sessors, is valid witliout the consent of the rest : as they 
have no right in the thing, their assent would be superfluous. 

446. A purchaser is not to be compelled to complete a A good title 
purchase, if there be any substantial doubts regarding the ""** ^^ '^^^' 
goodness of the vender's title. The vender must perform 2. S4. 

bis own express or implied engagement to make out a kgal ^^^^ ^^** ^*' 
iand secure title to the property : for a purchaser is not com- 
pellable to accept a dubious title, nor to take a merely equi- 
table estate. 

It is not necessary (hat the seller should have possessed a Pow. Omu 
good title at the time of entenng into lhe agreement. It is ^^lifcont. 12. 
sufficient that a valid one can be made at the time of enforce- 
nent. The question for inquiry is whelber he actualij can, 
not whether he formerly could, furnish a complete and se- 
cure title. 

447. The delivery of the thing, with translation of the Transferor 
property in it, must be complete, irrevocable, and absolute : bJ°^^^blc. 
«o as it may be always retained, exempt from revindication Poth. Obi 
and secure from eviction : unless the agreement particularly ^o--543. 
bqrden flie creditor with this risk. ^ - \. ' - > 

N 2 • 
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448. While liable to eviction, when an article has been 
delivered to him without translation of the property in it, 
the creditor cannot retain one payment and exact another. 
He must have been actually evicted ; or he must offer to 
restore the thing on receipt of other and valid fulfilment* 
The payment, though originally mvalid, becomes neverthe- 
less effectual and sufficient,' when eviction is no longer to be. 
apprehended. 

449* A creditor cannot be compelled to accept any other 
thing in payment or satis&ction of the obligation, but that 
which is specifically due to him : though the value of the 
thing offered as a satisfiiction may be equal or even greater. 
If the thing, which is offered, be received by mistake for 
that which is due, he may nevertheless demand what is really 
due, offering to return that which has been so received. If 
he voluntarily and knowingly accept it, the payment is valid 
by his approval and consent. 

450. When the thing, which is due, is a certain and de* 
terminate body, the debtor is liberated by deliveiy of it in 
the state m which it actually is: provided any deteriorations, 
which have supervened, did not arise from his fault, or that 
of persons for whose acts he is answerable : and provided 
he be not in de&ult previously to such deterioration. His 
right of recourse for indemnification against a third perscw, 
by whose act and fault the damage has arisen, is ceded and 
transferred by operation of law to the crecfitor, who is the 
person really aggrieved. If the detriment arise from his 
fault, by an act of omission or commission not consistent 
with bis engagement, or supervened after he wasm defiiul^ 
and while he continues to be so, the dami^e is to be made 
good by him. 

451. When the thing is dde under a general obligation^ 
as an indeterminate one of a kind certain, the debtor is not 
bound to furnish and deliver the very best of the sort; nor is 
he liberated by delivering the very worst* It should be good, 
aod merchantable, or fit for use. 

452. Executory contracts are specifically enforced at the 
instance of either of the contracting parties. As a benefi<<^ 
cial baigain will be executed ; so will one which happens t^ 
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be a losing one ; provided no fraud be imputable. Hazard- Tr. £j. i. 2. ii. 
ous bargains are not to be set aside^ without circumstances a^l^^*' 
vitiating them : for there may be nothing ill in such agrees 
mentar, the consideration being at the time a sufficient one. 

453. To merit interposition for enforcement of a specific The agreement 
execution, an agreement must be fair, just, reasonable, cer- ™^*ionab?^*' 
tain, useful, made in good faith and upright dealing, aiid upon p^„,, 2. tn* 

a good or valuable consideration, consistent with the general 
policy of a well-ordered society, and free from error, delu- 
sion, or surprise. 

454. Whenever a court will, for any reason affecting the Not one liabla 
validity or cogency of an obligation, rescind a contract at *° '<^»*"®"* 
the instance of the party obliged, it will, for the like reasons; Pow. Con^ 
refuse to carry an agreement into effect at the instance of the *• ^^ 
other party* It withholds its aid for specific execution of 

an exceptionable agreement, even in cases in which rescis- 
sion of the contract is not to be adjudged ; the party being 
left to his remedy for damages, should there be ground for 
a claim of compensation; or both parties being alike unde- 
serving of legal aid and interposition. 

455. Misrepresentation concerning the subject of the Misrepresenta- 
agreement, or regarding the person in whose behalf the **°" " * ^' 
agreement is made, constitutes an objection to a specific p^wXonu 
performance : whether the false suggestion proceed from the *; *^^- 
principal himself, or be uncontradicted by him, being known ; 11. & 13. 
and whether it be fraudulent, or merely prejudicial to the 

other party, no imposition being designed. But, if it be not 
prejudicial, as in the case of misrepresentation concerning 
the person, where the character and identity of the indivi- 
dual may not be material, §§ 100 8c flS. the agreement is 
not for that cause set aside. 

The identity is material, where a benefit is intended to be ' 
conferred, as in the case of a favorable price ; or when the 
future solvency of the party is important, as in the instance 
of occupation of land upon lease at rack rent. 

456. Concealment of material facts is another sort of un- Concealment. 
fairness, which will prevent the party practising it from ob- js^^i, Cont. 
taining a specific performance. It is the suppression Of a J,^' ^rw, 
truth, which he was bound to communicate, that vitiates the s. 903. 
contract. A purchaser's knowledge of a circumstance un- 

K3 
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known to the vender, enhancing die value of the property, 
has been deemed not to affect the validity of a contract con- 
taining no stipulation express or implied for a full value. A 
vender's concealment of a circumstance materially deprecia- 
ting the properly, has been considered a sufficient cause to 
set aside the agreement. 
Mistake. 457. Mistake is a reason for setting aside a contract* 

Newl Cwt. 11. Whenever it appears that the agreement, of which the en- 
forcement is sought, does not embrace the real intention of 
both the parties, a performance of it will not be adjudged. 
Breach of doty./ 458^ A contract, which x>riginated in a violation of a pub- 
Nowl Coat, uj lie QY private duty, or was founded in a breach of trust, will 
/ not be assisted by interposition of courts for a specific 
I execution of tlie agreement. 
Speciflcenforci- 459* Specific execution of a contract, if it be practicable, 
damages we ^^ ^^ enforced, where it is in conscience due, and a recom- 
inadeqaate. pense in damages is no adequate remedy : as in the case of 
NewL Cmt. 6. ^ certain and determinate thing which it is the object of the 
purchaser to obtain, and not any other thing of the like kind. 
But, if the breach of contract can be sufficiently cpmpen- 
sated by pecuniary damages, or was by the contracting par- 
ties intended to be so compensated in the event of its occur- 
rence, a specifical performance will not be adjudged. § l69« 
Stipulated 460. Since a penal clause does not render the obligation 

compensatory ; ^"* alternative one, under which the obligor might at his 
not a mere choice either pay the penalty or perform the covenant, it 

penalty. , ,,-... i- 

jy £^. 1. 3, 2. ^^^^ °^^ preclude mterposition to enforce specinc per- 
Pow. Cont, formance of the act agreed to be done as the primary object 
of the engagement, or to restrain from doing that which by 
agreement was not to be done. § 269* But stipulated da- 
mages, being a liquidated compensation for neglecting to do, 
or for persisting in doing, a particular act, are an objection 
to an interposition for the enforcement of the covenant or 
restraint of its infraction. § 273. 
No specific 4Q 1 , Executory agreements for providiue moveables, are for 

enforcement for , . '' ^^ •/* „ i. T • , 

moyeables« this reason not to be specincally enforced : smce damagesr, 

Newl Cmu 6. whether stipulated or assessed, being received for a breach 

of the contract, may be laid out, at the option of the party, 

in the purchase of the like goods or articles of merchandize ; 
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Or^ if these be greatly enhaticed^^ varying as they do with 
time and circamstances, specific execution might induce 
inordinate loss beyond th^ just mea3ure of.retribution for the 
y^rong. 

462* When a specific execution is from the nature of the Specific execu- 
agreement necessary to do effectual justice and fulfil the ^^J||i^t/|^ 
substantial intent df the parties, it will be specifically ad-f fulfil the - 
j[uc^d) though otherwise the proper remedy might be dar 
mages. For example, a contract to perform something at «. 217. 
several distinct times ; or at a future period. Also, a cove- ^^cmt.'e. ' 
9ant of indemnity : for the prevention of mischief is an im- 
portant branch of equitable jurisdiction ; -and, with a view 
to this object, suits are entertained on the ground of appre- 
hended molestation : since it is unreasonable that a man 
should have a demand continually hanging over him. 

463. If the mtention of the contracting parties was a reli-i Not, if the 
ance upon the security only of the covenant assured by a '"{^"^J* "he*^ *° 
penalty or by general damages, a specific execution will not provisions of the 
in such case be granted upon the ground of apprehension of *^®*"^" • 
either failure or infraction. It would be an alteration of the 2. 38. 
agreeilient to give any other remedy but that which the party ^' ^' ^* ^'^' 
has provided for himself. 

. . 464. Purchase or sale of immoveables is the class of con- Cases for 
tracts for the specific execution of which courts have most e^^^on. 
frequent occasion to interpose. Other contracts, in which jj^i cmu 6. 
a call for interposition arises, chiefly are trusts public and 
private ; engageipents for renewal of leases ; agreements to 
adjust boundaries ; covenants to perfect a title; engagements 
(or making settlements ; agreements for sharing contingent 
benefits ; for leaving by will, and for making mutual wills; 
&c. ' 

, 465. He, who demands specific execution of an agree- The claimant 
ment, must show, that there is no default on his part : for ^^Ij^d his 
the obligation, undertaken upon the. prospect of something part. ' 
to be done on the other part, is only conditional. He must Ij^L^P ^' ^' ^' 
be ready and offer to perform the whole on his side, should^ Fon, c. d. {•/. 
it not have been already performed. If he have manifested, f^j^*^"*' *' 
backwardness on his part, or have tacitly or expressly waived 
the agreement^ or through his own ^ negligence cannot fulfil 

N 4 ^ 



is a bar« 
Newl Omt. IS. 



184 SD(Molttt{oiiofjCbUfat(otisr^ [BookIV. 

bia engagement, a specific performance wiU not be enforced 

in his favour. But, if he have taken ail proper steps towante 

the fulfilment of his part, and have been prevented from the 

completion of it by the neglect or de&ult of the other party, 

his endeavours are deemed equivalent to performance. If 

he have done a valuable part and be in no default for die 

rendue, he should be borne harmless and receive back what 

he gave ; or, if he cannot be replaced in his former state, 

specific execution is due notwithstanding his inability to 

fulfil die remainder throogh accident : since there is no rea-» 

son why the accidental loss should fiedl upon him rather thair 

upcm the odier party. 

Pjrobable fidlure 466. In agreements, such as that for a lease, in which the 

part to be done by the claimant of specific execution, is a 

matter of his future performance, strong probability arising 

from his conduct, or from his notorious insolvency, that he 

will not regularly discharge his covenants, may be a ground 

for denial of specific execution. 

^me is not 46? • Time is not considered to be of the essence of die 

^*°*'*'' contract. The ^cement may be specifically enforced, al- 

1. 6. k e. though the party fiiiled to do the stipulated act on the day 

Pmp cSS 272 ^^ » ^^ ^" precise time limited : unless die delay be un- 

excused. For a considerable delay, not justified by sufficient 

reasons, is evidence of waiver and abandonment. § 228. 

What is in part 468. If the entire performance of an agreement be pre- 

aofitrexwutcdT ^^^^^^f ^J ^^ event which renders it, in part, physically or 

Pow. Cmiu morally impossible, specific execution of it, for such part 

«.9l— iSS. 113 |g naturally and legally possible, is to be adjudged, when 

the party demanding it has performed all that is requisite oi| 

his side, and is content with such partial performance. 

Sapef vening in- 469* Though a contract will not be enforced, if the party 

nor^^an"!)^ were incapable when he entered into it, a subsequ^at change 

stade. of condition does not alter the rights of the parties. Their 

Tr. Eq, t.9.u njrhts will be the same as before, provided the remedy can 

Potp.Cont.1275^ , . , , . • .,. .^ 

Newl. Conu 1. be attained. Insanity supervenmg will not prevent a specific 
execution of the contract, if what remains to be done in ful- 
filment depend on the acts, of other persons. 
Compensation 470. If the Subject of the contract do not answer the 
^ an uuesscn- description given of it ; but the difference between the 
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thing as represented and its actual state, be not tery mate- Fonb.onTr.Ef* 
rial, and be such as can be made matter of compensation, h^'?'^' .^ 
§ 99, the error of description is not invariably deemed ground 
of denial to enforce a specific performance. Nor is even 
compensation due to the party, if he was aware of the van* 
ance when he entered into the contract. 

471. In carrying agreements into execution, a distinction G^toitout 

is taken between voluntary and mutual agreements; between JS^d^irtiy."* 
gratuitous or gainful, and onerous or chargeable contracts. TV. Eg. 1. 6^7. 
These bind both sides to equal burdens, each, of them acting 
or giving for receipt of an equivalent; and admit of equity 
in the interpretation, since neither party ought to be over- 
burdened. But a free covenant or beneficent contract is 
not to be carried beyond flie letter : it is to be rigidly inter- 
preted, lest the generosity of the party should be rendered 
too burdensome to him, if he be held to do more than he 
expressly covenanted. § 35. 

472. Specific execution of a coritract has, in respect of Spedficexecu. 
those who had a right to require its performance, a retro- tivc."'* '"•P^ 
spective operation to the time when it should h^ve been j^io.Coa«. f.5S 
performed. For executory agreements are considered, upon j^^^ q^^ ^ 
the maxim of regarding the substance rather than forms and Tr. £9. 1. 6. 9. 
circumstances, as executed from the day appointed for the 
performance of them ; or, if none were appointed^ from the 

date of the engagement. What ought to be done, (not 
merely what might be done^) should be taken to be actually 
done. The obligor shall not, by neglecting to fulfil his 
obligation, be in a better plight, than if he had fairly and 
honestly performed, without delay, that which he agreed to 
do. Nor shall the rights of other persons be affected by a 
trustee's omission or delay to do his duty. Thus, in a con- 
tract for sale and purchase, the seller is considered as trustee 
for the purchaser; and the buyer as trustee for the vender* 
Where the agreement is not performed at the day, interest 
IS to be paid by the purchaser for the time elapsed before 
the execution ; and a rent or hire is to be set upon the pre- 
mises or subject, in respect of the possession of the vender. 

In like manner, money contracted to be laid out and invested Newt, Cmt, it 
in lands^ and land agreed to be turned into money^ assume ^ ^^ 
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forthwith the qualities of that species of property, into 
which it is the object of the contract to convert them ; such 
contract being absolute and fit to be specifically executed. 
The money is henceforth regarded as immoveable and real 
property; the land, as moveable or personal; unless the 
particular purpose of the conversion cease or fail. 



CHAPTER III. 

Satisfaction. 

Satisfaction dis- 473. SATISFACTION is instead of payment.* It is distin* 
^a^ment*^^"^**™ guished from performance: as in this the party does that 
J)ig,46.s.5f. which he engaged to do ; in the other, he does some diiferent 
NtwL Omu 14. thing in lieu of that which was promised, and as an equiva- 
lent for what was contracted to be done. 
It fe admitted if "^74. If specifics! performance be impracticable, satisfac- 
ther«canbeno tJon may be made by something equivalent. In giving 
jpeci c execu- ^g-^^^ ^^ ^ contract, respect should first be had to the spe- 
Pow, Cent. 2.1, cific thing agreed for, if tliat can possibly be obtained. 
But, if it cannot be obtained, and the contract cannot be 
specifically executed, then a suiBcient equivale^ must be 
given. 
Or by consent of ^75. When the creditor willingly consents to receive an- 
the creditor. other thing in payment of that which was due, it is a full 
PotiuOhi 531. satisfaction. % 449. 

Bi.Com. 3.1. rr'*A t 1 . 

If an injured party accept money or other thing as a 

satisfaction, it is a redress of the injury and takes away the 

action. 
A less sura is not . ^^6. A smaller sum can by no possibility be a satisfaction 
satisfaction for a /or a larger. The payment of a less sum before the expira- 
^V 117. t^^^ ^f ^^® term, in lieu of a greater amount not yet due, may 
r^' ^F°^^' however be accepted as a satisfaction for the whole : and 

so may a thing of a difierent kind, which is taken as more 

beneficial to the party. 
Satisfaction is a 477. Acts, which amount to a satisfaction of the obliga- 

* Satisfactio pro solutione est. Dig. 46. 3. 52. 
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tiott or to a presumable performance of it in part or in the ^" *© speciAc 

, . . , enf()rc6oient« 

whQle, are a ground of resisting the specific execution of a jv^ ^ n^^ 14 
contract. Thus a covenant to leave a certain sum to a wife Tr. Eq. 4.1.U5. 

Vonh I 

is so for performed, though no testament be made, if a share 
in the succession accrue to her. A legacy to a creditor, 
equalling or exceeding the debt, may be presumed to be in- 
tended for a satisfaction of the debt; unless circumstances 
show that the testator designed to be bountiful as well as 
just. 

Where the intention was to afford a satisfaction, the NewlCont^ii. 
other party is put to his election. He may enforce his 
right or take the satisfaction: but he is not to be pei:mitted 
^oth to receive the one and exact the other. 

If a legacy, or what is suffered to descend by hereditary Pinp.Cont.«.iS& 
succession, be less than that which is due by covenant, it in 
general cannot operate as a satisfaction, 

478. Stipulated satisfaction, ^ 244. at the option of the Stipulated »atis- 
jdebtor, in whose favor it was stipulated and agreed, be- 
comes due and payable by him instead of a specific execu- 
tion of the primary engagement; and not so, by the elec-«> 
tion of the creditor. § 245—247- 

479* Damages are a satisfitction for a breach of contract, SatUfacdon in 
infringement of an agreement, and non-performance of an en- • 
gagement ; whether stipulated as a penalty, or as a liquidated / 
compensation, or assessed and adjudged as reparation and ^ 
amends. The debtor has not the election to perform bis : 
covenant, or pay the liquid satisfaction or the forfeiture ; ^ 
but the creditor has the option to pursue and demand a spe- 1 • 
.cific execution, or to claim the satisfaction for the non-per- | . 
formance of the obligation. § 269* 



CHAPTER IV. ' 

Tender and Consignation. 

480. ATENDEHor real offer is the exhibition of the thing Tender and 
which is due or proposed to the creditor's acceptance, with consignation. 
a notice to him to receive it. . . 
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P,T.voe. Consignation is a deposit of the thing due or tendered^ 

^l^f^^Miai which is placed in the hands of a third person by the debtor, 
feth.ObL 57S. for want of acceptance of the tender by the creditor, 
duly made, 481. A formal tender, followed by solemn consignation of 

*" went* * *® whole due, liberates the debtor,* and is equivalent lo 
Cod. B. 4S. 9. actual payment. 

C C.'mr.*^^* A tender by the debtor and refusal by creditor will in all 
BL Com. 3. 1. cases discharge the costs of a subsequent action ; and stop 
E^' * PoiJL further interest. The tender of sufficient amends to an in^ 
[545.] 6. jured party is a bar to all actions, whether he thinks proper 

to accept such amends or no. 
Payment into 482. Payment of money into court is a sort of tender. 
court. JBy paying into the hands of the proper officer of the court 

fiL Com, 3.20. ^ much money as the debtor acknowledges to be due (with 
costs hitherto incurred) the expense of any further proceed- 
ings is avoided. 
Er$k. s. 4. 5. Where the creditor refiises without just ground to receive 

payment, consignation of a debt by the debtor, in the hands 
even of a private person who is solvent, not only stops the 
currency of interest which was running against the debtor,, 
but is, in the law of Scotland, equivalent to payment. 
C. C. 1259. ^^7 ^^ modem civil code of France, the consignation 

§ 2. must be made into a place of deposit appointed by law for 

' ' ' ' ' gmjjj purposes : or specially directed by the court. 

Such consignation into the hands of a ministerial officer 

is a payment into court. 

Keqaisites of a 483. That the tender may be available and effectual, it is 

valid tender. requisite, that the offer should be made to the creditor not 

574^577. ^il'g incapacitated ; § 53. or to a person authorized or em- 

C. C. i«58. powered to receive for him ; or to one adjected or indicated 

for that purpose by the contract. § 238. It must be made 

by a person not incapacitated. § .53. It must be capable of 

being validly trausferred in absolute property by the payer 

to the payee. ^ 445. It must embrace the whole exigible 

sum or thing, debt or instalment; together with the amount 

of liquidated interest and costs, or a provisional sum for uii« 

* Obngnatione totias debits pecuniae solenniter facta, liberationem 
cpntingere manifestum est* Cod. 8. 43. 9. 
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liquidate : for the creditor need not accept a part only, of 
what is presently due. § 419. The term must have expired, 
if a time were fixed. § 226. 

The condition, if the obligation be a conditional one, must 
^exist and have been accomplished. The offer must be made 
at the place appointed by the agreement, or, if none have 
been so appointed, at the creditor's usual place of abode, or 
at a domicil elected by him for the execution of the contract, 
or else to himself personally ; or, if the subject be a specific 
and determinate thing, at the place where it is, notice being 
given to the creditor to take possession. If any particular for- 
malities are by special law prescribed, they must be ob- 
served : as in the French jmrisprudence, the intervention of 
a notary or of a ministerial o£Scer, through whom the tender 
must be formally made. 

484. To render the consignation available and effectual, Reqaiaitaof* 
as equivalent to a payment, it must have been preceded by ^?*^* ^_ . 
a tender m due form. 

The debtor must have done all that in him lay, towards Ev. m Path. 
die performance of his obligation. He must previously do ^ ''' ' 
all the acts for which he is bound ; and perform every thing 
which can be done by him, without the concurrence of the 
other party; should that be wanted and withheld. 

The consignation must extend to the whole of that which p^. ofrL firl. 
is presently due : whether the total debt ; or the complete 
instalment. 

Prescribed formalities are to be observed. The jurispitt- 
dence of Scotland has enjoined certain forms in the consigna- 
tion of redemption-money for pledge of land termed wad^ ^^' *• ®* ^^* 
set. The Regulations of the Bengal Government have pro- B.Btg. 1798. 
vided rules for the tender and deposit, by payment into *•♦*""*• 
court, of money due on a redeemable sale and mortgage. 

The civil code of France directs a notice to be served oil C.C.1«59. 
the creditor, with other forms, in every case of consigna^ 
tion. 

485. The deposit, made as a consignation, remains at the Effect- 
creditor's risk in the depositary's hands. Its loss or dete- ?^^^ 
rioration, or any augmentation of its value, enures to the loss 

|Qr to the profit of the creditor, if the consi^ation be valid. 
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If it be invalid, the debtor takes back the thmgs in their 
actual state. 

Betncution. '^^6. So long as the tender, and consequent deposit m 
consignationf remain unaccepted by the creditor, the offer 
%nd consignation may be retracted and withdrawn by die 
debtor or obligor, by whom the deposit was made : and he 
may contest the debt, or obligation, at law. 

By the recall of the consignation, the principal obligation^ 
with the accessory engagements of sureties and co-debtors^ 

C. C. 1261- is revived. They have a right consequently, as Aey have an 
interest, to oppose the retractation of the tendered and de- 
posited payment : and it cannot be wi&drawn for want of 
the creditor's acceptance, against their consent. 

On the question of the right and effect of retractation. 

Path. Obi 580. opu^io^^s o^ jurists differ. It has been maintained, that the 

'' ' debtor cannot withdraw the deposit, of which die value is 

augmented; unless with the creditor's consent: and that 
sureties and co-debtors are not liberated by a consignation, 
unless it have been approved and confirmed by the court. 

A consignation into the hands of a private person § 482^ 
may no doubt be withdrawn at any time while it is unao^ 
cepted by the creditor. A payment into court may be with- 
drawn with leave of the court. In either case, it is annulled 

> and must be deemed not to have taken place. A tender, 

and consequent deposit in the hands of a ministeriaF officer, 
made to stop a process instituted for the recovery of the 
debt, cannot be retracted vrithout notice to the creditor; 
tior, after notice, against his consent ; nor against the consent 
of co-obligors. It must abide the issue of the contest 
between the parties, or await the orders of the court in which 
the litigation is depending. 

A spontaneous tender and consequent consignation, for 
instance, to redeem a pledge, or to stop the currency of 
interest, may be recalled. The retractation simply replaces 
matters in their former state. 

Costs of tlie 487 . The costs and charges of the tender must be defrayed 

tendef, &c. ^nd bome by the debtor; for he was liable for the charges 
by whom bomc. ^ ? o 

of payment. § 409- Those, arising from a consignation 

floade in consequence of the creditors' refusal of the tendei^ 
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must be borne by him, when he takes* it in satisfaction : or 
when it is adjudged sufficient. 

In the French jurisprudence, the whole of the expense' C. C. 1260* 
attending both the offer and consignation fell upon the ^- • <^* • 
debtor, according to former practice : but the whole is laid 
upon the creditor, by the modem civil code. . 

Yet as die debtor was liable for charges of payment, § 444. 
he should in justice be so for those of the equivalent act : 
and the creditor should be subject only to such as proceed 
from his non-acceptance. 



CHAPTER V. 

Compensation and Retention. , 

Section I. 

Compensation or Set-off, 

488. vVhen two persons are debtors to each other, com^ Compensation 
pensation takes place, or may take place, between them : •^^P^'^**^* ' 
for it is their comiQon interest to interchange a discharge of x>W. 16. 2. 3. 
obligations ; rather than to pay on one hand and recover on 
the other. 

Compensation is the mutual liberation of parties, who are Puf.5. 11. 5. 
debtors to each other for things of equal value and of like 
kind : both debts being liquid. It is the extinction of debts D^g.'ie. 2. 1. 
reciprocally due, effected by credits reciprocally held. The ^*"*^- ^- *• ^^* 
4efinition of it is mutual contribution of debit and credit :* ComptmatUm, 
that is, contribution between subjects reciprocally owing ; 
whereby debit and credit are mutually e&tingubhed to the 
extent of the concourse. It has the effect of extinguishing 
both obligations, in so far as the two parties were mutually 
debtor and creditor ; so that he, who owed the greater sum, 

* Comp^nsatio est debiti et cre^iti inter se contributio. Dig, 16. ' • 
2-1. V. 
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Tow. Crat is afterwardB debtor in no more than the difference. For 

^' ^^ oontracts creating debts may, in cases where the sums are 

equai, provided the debts are of the same nature^ be dissolved 

by compensation* But, where the sums are unequal, the 

less must be set off, and will be a discharge of the contract 

^. Cam. 5. so. to that amount. That is, one of mutual debts between the 

parties may be set against the other, and will operate as 

payment, and extinguish so much of the demand. 

ittak«tp]aee 489* It is the concurrence of the qualities of debtor and 

of ngbt creditor in the same person, which induces of right, by mere 

operation of law, a compensation, or set-off, to the extent of 

the concourse : as a man cannot be truly creditor of another 

without deducting what he himself owes to that other ; nor 

truly his debtor, without the like deduction of what is owing 

from that person to him. 

bj the civU law z {q the Roman law, and in the French jurisprudence, then, 

SS' ifs? iL compensation takes effect for the extinction of debtor, by mere 

C. C. 1389— operation of law.* It has its full effect by the necessity of 

p^ Q^2^ ^^^ the right, without regard to the meaning of the parties : solely 

£nfc. 5. 4. is. by virtue of the right, without being adjudged or awarded, 

and without bemg pleaded or alleged : and even without the 

knowledge of the parties themselves. 

m be used in In the English law, as in the jurisprudence of Scotland, 

of GtJBriuiii.^ ^^^ of which anciently rejected compensation or set-off, it 

Geo. 11 s. ss. is now admitted under express enactments of law, by way of 

A. D^i59S. exception and defence, as a plea or in evidence. 

c. 141. 490. The difference between the right of set-off allowed 

£v. mH^. ^ ^ defence, and compensation taking place of course, is 

Appx. 13. material. The defendant need not avail himself of his right 

of set-off : he may pay or contest the one debt, and bring 

his separate action for the other. But a debtor, paymg ^ 

debt notwithstanding compensation, which had, of full right. 

Dig, 16. s. 10! extinguished it, must recover the sum by revindication or 

^' condiction of undue payment. § 511. By compensation, 

debts for matters susceptible of it, relatively the one to the 

* Placait inter omnes, id, quod invicem debetnr, ipso jure compen^ 
sari. Dig, 16. S. 21. Compensationes ex omnibus actionibus ipso jur^ 
.iieri sancimus. Cod. 4. 31. 14. 
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o Aer, are extinguished ft-om the moment of their concoursd, Cod, 4. si. 4. 
and to the extent of the coneurreUt amount. A set-^, "^ a c! ?«9a^^' 
stricted to defence, haSs in most respects, (as interruption of Snk. 3, 4. 12. 
prescription and imputation of payment,) no retrospect to 
the date of the concourse, and begins only from the time of 
its being pleaded or established : though, upon some points, 
as the currency of interest, it may operate, when admitted, 
irom the time of concourse. § 6 1 1. 

491* To be susceptible of compensatioiif <lebts niust be The dcbti most 
commensurable, as sums of money or definite quantities of ^commejisiw*- 
fungible articles of like kind and equal quality ; for example, pj; ^^ ^^.^ 5^; 
corn, wine, oil : and they must be alike liquidate and exigiblcf. ^f^- ^ *• i^* 
Even things, which are not fungible, may be subjects of corri^ 
pensation ; being due under a general obligation respectively : 
as cattle, slaves, horses. But a fungible thing, due as a cer- Poth- dbu . 
tain and determinate subject of a specific obligation, for 
instance the wine of a certain vineyard and vintage, does not . 
admit compensaticn with other like fungible articles set 
against it ; wine of another vineyard or different vintage : 
but it may be set off against a quantity of th^ like article due 
indeterminately under a general obligation. Atid undivided 
parts of a specific thing may be mutually subjects of com^ 
pensalitm. 

The reason is, that compensation, or set-off, is payments 
and, as a debtor cannot insist on paying one dung for aii<- 
other, money instead of com, or com instead of wme; so 
neither can he insist 01^ the creditor acoeptbg one thing 
which he owes, in satisfisu^tion for another of a different na-** 
ture which is owing to him c since: that would be paying one 
speciejs for another. 

49'^. Whatever be the origin or cause of the debts, (for Deposits, ic.^ 
example, in the Roman law, and in the French^ jurist- ^^ excepieri : 
prudence, even a judgment of court) but not in diat of patKOhi.eib. 
Scotland, §5 170 compenuUiou is admissible: except against C.C.U93. 
restitution of a deposit, pf a loan for use or commodate, and & so. ' 
of unjust spoliation. 

It is by an express foactinent of law, that, in Scot- ^ p, 1599, 
land, con^nsation^mih tA' adjudged debt is precluded. ^^^* 
Compensation-cm Ihere only be pleaded by way of e^cep^ 
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turn before aentence. So that » debtor, who might have 
defended himself by a ground of set-^, but neglected to 
plead it pending the suit, cannot do so afterwards by way 
of suspemian or reduction of the decree* 
£«. on Pntlu English courts of law exercise a summary jurisdiction 

dppt.15. ^^ regard to money due upon judgments, more extensive 

than the right of sef-o^ under the statutes. 
And tortB, 49$. Id general one mjury cannot be balanced agabst an- 

Uqi^st^"'"'^ other; nor an injury i^ainst a debt: nor can unliquidale 
£0 m PoOh dami^es for non-performance of an agreement be set off 
pf^ sf is. 216. >^S<^^^ * ^^ demand ; nor against a debt. But liquidated 
damages are a civil debt, which may be compensated with 
any other. 
iy* !^' H' ^ In the civil law, compemation of injuries does take place^ 

2.^* * ' ' so far as the pecuniary interest of the parties is concerned: 
saving the rights of the sovereign or magistrate ; that is, 
leaving the parties subject to punishment of their offences. 
Aiid conditional 494* Smce compensation is not admitted between debts 
pfred terms.'^^' of different sorts and qualities, a pure and simple debt 
^nk. 3. 4. 15. already payable cannot be compensated with a conditional 
^16 \\' ^* ^®*^^ ®®^ against it; not with one, of which the term of pay- 
FoiiuOiiL ear. ment is not yet come* For compensation is reciprocal pay- 
ment : but, if the term be unexpired, or the condition un- 
accomplished, the debtor is not yet liable to pay, and con- 
aequently novvise necessitated to allow the utMxff of a debt 
not presently exigible. It is otherwise in regard to a delay 
granted by the court. For the debt is due, though the 
c:c.if9S. exaction of payment be indulgently deferred. A term of 

grace therefore is no obstacle to compensation* § 221. 
J^Xe. 3. 4. 15 The debt or obligation must be absolute : for a conditional 
"^ one, under a suspensive engagement,, is not properly an ob- 

ligation, until the condition precedent exist : and a resolutory 
engagement is not certain; smce eventually it may cease 
when the conditiim subsequent happens. But the condn 
lional creditor may plead retention, § 51£. though he can> 
not plead a setoff. 

llie debt must be presently exigible. Thus the principal 
of a redeemable annuity cfumot: be set off or opposed in 
eompensation : but only the arrears, which have accumulated. 
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For the principal of an annuity is not properly due, but j>ot&.062.634. 
merely liable to be rendered payable. So compensation ^^ ^ 4.15. 
could not be admitted between a personal debt and the 
principal of an annual rent not exigible without previoud 
formal notice : for this ia not truly due, till it be so re- 
quired. 

A set-off can be maintained for only such debts as were Ev.9n Path. 
due at the commencement of the action : and in the juris- £^'5.^^ if, 
prudence of Scotland as of England, conipensation is not 
admitted on a debt extinguished by prescription at the time 
of pleading it, though it was not prescribed at the period of 
the concourse. In the civil law, it would be admitted, if the 
debt were not prescribed at the time of the concurrence^ p. ^ 

but not so, if it w^re then opposed by that or any odier pe-^ & 14. 
remptory exception. In most cases, under the English law, 
the subsbtence of mutual accounts would be held to take 
the case out of the statute of limitations. 

495. To found compensation, the debt or obligation ndust And altema* 
be single and peremptory. § 13. For, in the case of anal- p^^^.. 
temative, the debt is not determinately and discriminatively jHg.ie. t. itl 
due, until the election be made. However, if the choice 

rest with the party, who makes the set-^ff, his doing so im- 
plies election. Competisation takes effect, therefore, in 
such case, from the time when he so manifests a choice^ and 
makes an option. 

496. Compensation is not regularly admissible where the And unQqui- 
debts on both sides are not clear and beyond dispute. They ^^ ^^^^* 
should be liquid. A debt is liquidate when it is evident, 

that it is due, and to what amounts § 12. A contested debt path, ObL 638. 
then is not liquidated; nor can be set off against one that is, 
unless it may be promptly and summarily established. 
Though evidently due, it is unliquid, so long as the precise Cod. 4. 31. 14. 
amount of it is unascertained : nor can be opposed to an- ^^* 
other in compensation, if the ascertainment require long dis- 
cussion. By law the grounds of compensation are to be p. f. 5, 3. 3is. 
instantly verified : yet a short delay is equitably allowable to 
make good the ground. Compensation therefore is admis-* 
iiible in regard to debts susceptible of prompt liquidatioa. 

497f It is established by several decisions of English, tri- Rant. 

o2 
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trngaii, G. J. bunals, that there can be no set-^ in die case of a diitress 
ApiMf!i^' for rent: but the equity of that determination is questioned. 
Upon the analogous subject of rent-semce, against whidi 
Ertk.s.4,n. likewise a s^-off has been deemed inadmissible^ it is re- 
marked, that it would be the height of iniquity and oppres- 
sion to forfeit the tenant upon a defoult incurred through the 
fEoilt or fraud of the superior, who, by detaining from him 
his just due, disabled him from performing his part of the 
contract. 
The mutual 4QQ, A debt Cannot in general be set off unless a counter- 

due in the Mme s^tion could be maintained between the same persons and 
nght. in the same characters. £sich of the two parties in com- 

An^,isir' P^^^ion must be both creditor and debtor at the same 
£rs^ 3.4. li time, and must be so in his own right. . For the debt must 
Cod. 4. SI. 9. be due to ^e very person, who opposes it in compensation, 
^^' ^^^' ^^ horn the very person to whom it is opposed. A man 
J>ig, 16. ft, its, cannot set against a debt due from himself, one which is due 
' to the minor whose guardian he is. Nor can a debtor op- 
pose to the demand of his debt, one due to him from the 
minor whose guardian the creditor is. Nor can he set 
against a debt due to the minor, one owing by the guardian 
himself in his own name and not on the ward's account. 
Ev. on Poth, The assignee of a bankrupt cannot retam a dividend due 

Apfx. 13. iQ ^^^ ^£ ^g creditors by setting against it a debt due fitim 

that creditor to himself. 
Jh. • A debt due to or from a man in his own rieht cannot be 

Poio Cout 

1. 440. ' set off against a debt in right of his wife : nor a debt due to 

Poih. ObL eS2. him in right of hig ^fe^ in an action against him on his own 

obligation. Compensation, nevertheless, is admitted, if the 

property of the conjoined spouses be held in common i or if 

it be wholly the husband's. 

Since the mutual debts must be due in the same right, 
Aerefbre a person cannot set off a demand in right of an- 
other whose agent, factor, or broker he is, against tme 6x 
which he is himself liable in a different character. Nor. cap 
such compensation of a debt due in a diffierent t^acky hm 
opposed to him. 
7.R. i.ii25e Biit a broker, under a commission that renders him aA« 
985. 7. 359. g^enible fcnr debts and losses^ may set against a debt, from 
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hiitiself, a debt due to his principal, for the amount of which Ev. oh Pm)^ 
he is liable. And a fttctor, authorized to sell in his own ^VP^^^ 
name, and doing so> cannot be compelled to admit the set^ . 
pffoi a debt due to his prmdpal. The buyer on the othc^r 
hand may set off a debt due to him from such &ctor, against 
the demand on the part of the principal. 

Whatever is payable by a man, may be compensated with 
that which is receivable by him ; and what is payable to him, 
with that which is receivable from him : provided it be in the 
same character that he is both to pay and receive. He J)%g, 16. 1. 16. 
cannot set off the demand of another, even with that other's ^ji^'^^puf. 
consent, against his own proper debt: though upon this b.iLS.n.^ 
poini: a doubt has been expressed by jurists, whether the j^^ ^ ^oth. 
delegation, being in effect a cession, should not be a ground P^^O ^• 
of compensation^ to avoid a circuity of actions. § 501. 

499* If a debt be due to or from several persons jointly. Joint and aeTc*- 
there can be no sel«o^- on account of either of them singly. 
But the engagement of two or more persons indebted jointly 
and severally may be set against either of them individually. 

If one of the co-debtors opposes to the demand a like PoiA. OhL S74. 
sum owing to him from the creditor, the other debtors are ' 
liberated by this compensation^ as by an actual payment. 
But one of the co-debtors cannot set off a debt diie sepa- c. c. i294. 
4rately to another. § 377. ^S-^- «• i^- 

500. A surety may nevertheless compensate and set off Pdndpai and 

•not only what is due from the creditor to himself, biit also '"^^^* 

iVhat is due from the same to th^ principal debtor. Tlie Paf;i.06t.6s'i. 

principal, on the contrary, cannot oppose to his own credi- ^* ^ ^*^* 

'tor compensation vrith a debt due to his surety. 

• 501. The debtor cannot compel th^ creditor to accept a Delegation. 

^set-^ff of the debt against the dematid of a third person, who ^^* ^^•<- ^^ 

is willing so to compensate that debt with his own due. Barb.onPvf. 

This has been thought a legal subtlety : because such con- 5;^J*5'f'™ 
. . . „ , ® , ? . , . P<'**' Obi. 630. 

•sent IS vutually the same thmg with a cessioh or assignment 

^f the demand by the third party to the debtor. § 498. If 

.such consent ykere kideed given and notified previous to the 

demand, it would seem to ainount to an assignment. But 

even a formal cession or assignment, subsequent to the 

idcommcncemeht of the action, wotdd hot support the set-off. 

o3 
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C. C. H95. 
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£i«fc. 3. 4. 18. 



Successors. 



502. A person, to M^hom the rights of a creditor are ceded, 
is his procurator for his own affair. Nevertheless, as he is 
in effect a creditor, and as such a principal party, when the 
transfer has been notified, he may set off" such an assigned 
debt as much as any debt due to him originally on his own 
account. 

But where a bad intention is presumed against the ac- 
quirer, compensation of a demand acquired by him, with a 
debt owing by himself, is rejected. Thus a factor cannot 
offier compensation upon a debt due from his constituent 
and acquired by the factor after receiving dues for the ac^ 
<;ount of the constituent. 

A debtor, who has assented to the creditor's cession of 
rights to a third party, cannot afterwards oppose to the 
assignee and cessionary the compensation which he previ- 
ously might have opposed to the assigner. 

An assignment not accepted by the debtor, but notified 
to him, prevents only the set'off of debts posterior to the 
notice. 

But a setoff cannot be pleaded against the holder of a 
bill or note payable to the bearer, upon a debt due to the 
debtor from any of the former possessors of the bill. 

This doctrine is, for the encouragement of commerce, 
extended to an indorsed bill, which the debtor cannot com- 
pensate with any debt due to him by an indorser. It may 
be converted by an indorsement into a note payable to the 
bearer, and is therefore properly subject to the same ride 
in this respect. 

50«j. Compensation does not take effiect prejudicially to 
the rights of third parties. It is altogether rejected, if its 
admission would be injurious to them. Therefore a debtor, 
who becomes creditor after his debt was attached in his 
bands by a^hird party, cannot oppose his acquired demand 
.$igainst the debt, to the detriment of the party who attached 
it. So, in a question with other creditors of a person de^ 
ceased, a set-off is not to be pleaded by a debtor who hais, 
after his creditor's death, acquired the right of a debt duQ 
from him. 

^04. Ja the civil law, the heir or universal successor has 
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Ae riglit of cotnpemaiiony and conversely is liable to it : as 
having succeeded to all credits and debts. 

By the jurisprudence of Scotland, an executor conlSnncd Enk. 3. 4. is. 
is in this question accounted the same person with the de- 
ceased : for by the confirmatiou he becomes debtor to the 
creditors of the deceased, and creditor to the debtors. 

But by English statutes, no person can set off a demand Tv. <m PcOu 
in his own right agamst one for which he is sued as executor : '^* 
nor the reverse. 

505. Compensation is admitted not only against debts Poblie revenue; 
due to individuals and private persons ; but also against [^onaT'^'^'^ 
debts due to corporations and communities : and it may 
even be opposed against the public revenue. But the debt, ^^ 4 31^ ^^ 
which is set off, must be owing in the same manner in which ^^^^ ^^^ ^^r 
that, to which it is opposed, is due : both debts must be * * 
relative to the same department of the fisc. 

,506. A creditor, who has several debts owing to him on Imputation of 
which compensation may be offered, may plead the set-off "^^^ ^ 
upon such of the debts, as he judges most for his advantage : £f^ 3. 4. it. 
for example on those which are least secured, even though 
the first concourse was made by the others. 

This holds when all the debts are anterior to the demand, 
with which compensation is made. Else the demand bemg 
extinguished by compensation with the anterior debt, no set- P«tft. Ohl 638. 
off against the same demand can in strictness be grounded 
0n th€f posterior debt instead of the anterior one. 

The distinction is founded on the doctrine of the civil law, 
that compensation of mutual debts is co-equal with their con- 
course. Nevertheless, in the modem French jurisprudence, c. C. 1297. 
it is provided, that, when several debts, susceptible of com- 
pensation, are due by the same person, the rules established 
for imputation of payment are followed iii regard to a set'- 
off. Compensationy it is true, is equivalent to payment; 
and a general payment is applied to that debt, which the 
debtor is most concerned to dischai^e. But, applied to a 
posterior debt, it would be payment by anticipation. 

In the English and Scotch juri^rudence, however, there 
.is no difficnlty. The set-qf does not take place, until it be 
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pleaded or offered in defence : and it is then applied by the 
debtor's choice declared by his plea and defence ; like a 
payinent imputed by him at the time of making it. 

507* A claimant^ who ia creditor of the other party by a 
separate debt, may, if any ground of set-off be pleaded, op- 
pose to the defence recompensaiion upon the separate debt. 
Both compemaiion and recompensaiion are governed by the 
same rules. But, where recompensatum is pleaded, matters 
generally resolve themselves into an account and reckoning. 

508. If debts, between which compemation takes place, 
were payable at different places, allowance must be made for 
the chaige of remittance to the place where payment riiould 
be made, from that where it is received by the set-off: or 
for!amends to the party, who had an interest in the fulfilm^it 
of the agreement at the appointed place rather than at ano- 
ther. §232. Instance the premium of exchange in the case 
of money, or the charges of transport in that of goods. 

509* So soon as compensation takes effect, and die debt 

is extinguished, but not until it is extinct and the obligation 

dissolved, by payment or tender and consignation of the 

difference if any be due, a pledge, which was given to 

. secure the debt, may be reclaimed and must be restored. 

Upon this pdnt the difference between compensation or 
se^-^in the Roman jurisprudence and English law, is ma- 
teria. The right of set-off ^ established by statutes, is 
merely a matter of defence, and is in no case the foundation 
.of a claim. §490* But, by the imperial constitutions, the 
party might sue for the restoration of the pledge, when a 
debt of equal amount was contracted with him by the 
other, or one of Jess amount, provided he offered the 
-balance. 

510. By the Roman, law, if one owe money bearing in- 
: terest, to another who owes him a sum c^uryingnone, interest 
will cease upon the amount to which the concurrence ex- 
tends, and continue to riin only for the difference : forcbm- 
pemation is payment, which takes instant effect. But, in 
those cases of compensation, where it operates merely 
from the day when it is opposed to a demand, as in' the v^ 
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stance of an altemativei where it is only from the time when 
a choice is manifested, that the set-^ffcwn take place, §495. 
interest ceases but from that time. - 

Under a law, as that of England, which requires a set-cff 
to be pleaded or given in evidence defensively, and affords 
it no retrospective operation, §490. interest is not stopped ^^^^ 
by eoiilar»ctiBg a debt, whioii d^ not ctfrry interest. Only 
^ pindpal of such a debt can be set against the full 
amount of prmcipal and mterest. 

However, in the jwisprfldeiice of Scotland, compensation £nie. 3. 4. is. 
admitted eacthiguishes Bikitaal obligations from the time of 
coBcoarse, and stops the cmrretney of interest on both sides 
frt>m that time, so far as there is a concourse : for an extin- 
guished obligation can carry no interest Equity will not 
sufier a debtor, who has paid (for compeniaiion is payment) 
a sum equivalent to the debt, to continue liable for interealt, 
merely because he has taken a simple obligation. 

5 1 1 • A debtor, who, notwithstanding the right of compenr Caae of payment 
tatioHf pays a debt, against which he had a valid set-off ^ is ^^f, 
by the Roman law referred to his remedy of condiction or Vath. OiiL 639. 
reclaim of undue payment. ^90. He cannot exercise the ^•^•'^2^^' 
right'of demand which he omitted to offer in compensation ; 
nor, to ike prejudice of third parties, can he avail himself of 
any mortgage, lien, or privilege of priority, which was at>- 
tach^ to it, unless the payment be made by him under a 
decree of court, and he were unapprized of the demand 
which he should' have set against the debt. 

If payment be made in execution of a sentence of cottrt, 
it cannot be recovered, according to the Roman law, by an q^^^ ^^ 5 j^ 
action of condiction of undue payment. But," in such a 5»s;-^$:.?'^-^- 
ease, the demand, upon which compensation was not onered, 
would be preserved; and the direct action, arising from it, 
restored: and so it would, if the compensariow being offered 
was not admitted ; unless the rejection proceed upon the 
merits, ^nd determine the debt proposed as a set-off, to be 
undue. 
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512. A RECiPRocAii obligation of the creditor precludef 
his enforcement and recovery of his demand against the 
debtor, not only when it is opposed by amptmation pro- 
perly so called ; that is, where the mutual d^bts ase alike : 
but also by retention, when the things reciprocally due are 
dissimilar. For the law in certain cases authorizes retention, 
where the mutual debts, or subjects of the respective oUiga* 
tions, are of divers sorts. 

513. It bears a near resemblance to compensation^ though 
it have not the effect of extinguishing obligations, but barely 
of suspending them, until satisfoctiou be obtained : and, in 
virtue of this right, the party retains that which is due to 
the other, as havhig a lien upon it, until he shall discharge 
his own obligation towards the detainer. 

614. It is admitted in those cases only in which compen^ 
sation has no place. The right is most frequently pleaded 
by those who have bestowed their money or thiir labour 
upon the subject sought to be retained. An artisan may 
keep the work on which he wrought, until payment of the 
expense disbursed on it by him, or the price of his work- 
manship. A carrier may retain the goods conveyed by him, 
for his hire. A master of a ship has a right to stop the 
goods shipped on his vessel, until the freight be paid. A 
JEictor, agent, or steward, may withhold the balance ^f his 
receipts till he receives the reasonable disbursements laid 
out by him on the subject of his agency. 

515. The right of retention is sometimes extended to 
debts due to the party claiming it, which do not flow from 
ithe. nature of the obligation by which he is debtor. Thus 
a factor has a lien on goods consigned to him, not only for 
incidental charges attending the particular goods in his 
hands ; but also for the general balance due to him : and 
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likewise till he be relieve<f from the separate engagements, 
"which he has entered bto on his constituent's account. 

516. So a debtor, becoming surety for his creditor in a may be med fi^ 
separate debt, cannot plead compensation until he be dis- ^'^'^^J^* 
tressed^ but -may plead retention even agamst an onerous 
assignee and cessionary of his debt, till he be relieved of 
his cautionary engagement. 

6 !?• Thus also, though compensation cannot, in the Scot- or against In- 
tish jurisprudence, be pleaded after decree, §492. yet, if 5^„cy ?*"***' 
the original creditor, who has assigned the adjudged debt to Enkib. 
a third party, be verging towards indigence and insolvency, 
the debtor may even after decree retain the debt till he have 
security for that which is due to himself by the cedent. 

518. Instances of the right of retention in the Roman Cases of retea- 
law are chiefly relative to the marriage-portion of a wife, J^' ^ 
from which a husband might retain his necessary expenses. &3.'i..m&c. 
Other instances are the following : a pledge redeemed by a ^^q^ ** \ ^ 
third person with his own funds, who thereby gained a lien i. S8. & 48. 
on it ; a pledge received for one sum, and retained by the • • * • 
same creditor as security for another; expenses laid 

out usefully by a possessor of immoveable property, on 
the land, or on the house, which he holds believing it his 
ovm ; for example, repairs of a patrimonial mansion by one 
who believes himself the heir; a building constructed oh 
ground purchased, from which the purchaser is afterguards 
; evicted ; disbursements for the improvement of a field, and 
even plants sowed in it, by a possessor with good faith, who 
afterwards suiFers eviction : and by way of illustration, a 
picture painted on another's tablet ; a composition written 
on another's parchment. In such instances, the Roman law 
recognizes a lien and right of retention. 

The Hifidu law allows to the creditor a lien upon a depo- Hind. D^» 
'sit or commodate in his hands, for the recovery of his due ^' *^* 
from the' debtor who so entrusts any article to him; and 
even permits the practice of trick and artifice to obtain pos* 
session of such an article, with the purpose of retaining it 
as a pledge. 

519. ThiB lien, which gives a right of retention^ remains 
80 long only as the party who has it, holds the possession 
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Parttioii of the of die Subject. If he part with Uie possession, he parts 

J^ n . » with his lien : because it cannot thto be retained as an 

4.6.3^&s.4. article for the general account between the parties. But 

^* he may deliver the thing to a third person, as a pledge or as 

a deposit, with notice of his lien, and appoint such third 

person to keep possession of it for him, as his Servant : and, 

in that case, the principal must tender the amount of the 

lien due to the retaintr, before he can recover the subject 

so pledged or deposited. 



CHAPTER VI. 
JtemJafbn or Release. 

Releue 5M. OBLIGATIONS may be dissolved by the bare consent 

£ftic.5.4. s. of the obligee, tacit or express. His consent to renounce 
^^* * • ■ dig figdi; im J forego the obligor's unperformed obligation, is 
a remission or release of the engagement and a discharge to 
Pew, Conu the party. For the essence of a contract being the right 
. vested in one party and the obligation incurred by the other, 
every agreement between two or more parties may, at any 
time before it is to be ^executed, be dissolved by all the par- 
ties dissenting or receding from the bargain. And every 
. creditor in an obligation may renounce or dischai^e what- 
.ever right is constituted in his own favour without specificalf 
or even any, performance by the debtor. 
express or tacit. 52\. A release or remission may be either express or tacit. 
Ptfw. Cent, An express release is accomplished by a regular acquittance 
Z>^.-f • 14. 1. 1. ^^ discbarge. Remission is presumed, where the parQr, in 
r& ^11^7"' ^''^^ favour the obligation had arisen, cancels the engage- 
ment, destroying the instrument by which it may be proved, 
. or voluntarily giving it up to the party who was bound by it. 
A tacit discharge is inferred likewise, when the person, who 
is to be benefited by another's fulfilment of contract, does 
; Jiimself prevent the execution of the obligation, or is. the 
^occasion that it is not done* 
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A release may be nude by a tacit agreement, inrhich r&- P«tib. ON. 60a 
aolta fixMn fiicta that induce the presumption of it. Accep** 
tance of a dischai^e from a mutual contract implies a cor-* 
respondent liberation from the reciprocal obligation. In a lb, 6it. 
case of purchase and sale, a subsequent agreement to release 
the buyer from the purchase implies release of the vender 
from the sale. A factor's acceptance of a discharge upon a 
clearance presumes his passing from a claim to salary. 

In general the omission of a demand in an account stated £nfc. 3. 4. 8. 
between parties is no presumption of a remisssion of that p ^ ^. , ^ 
demand; but rather of oversight; which will not prevent 
the recovery of it : unless other circumst^ces concur to 
raise such presumption. The mere restoration of a pledga 
is not sufficient evidence of a remission of the* debt for 
which it was impignorated* 

Whether the voluntary restoration or surrender of the in-^ lb, 610. 
atrument by which the debt may be proved, to one of several j^ 2. '^'3, 
joint debtors, is a personal release to him only, or to his co« 
debtors likewise, has been a question. The presumed inten- Path. ObL 608. 
tion of extinguishing the debt, by cancelling the instrument, ' * ^^^ 
appears to extend to the whole debt and to all the debtors. 

An express rele9se to one of several persons hound jointly Ev. <m Path. s. 
and severally operates as a discharge to all. Unless the ^ j; ^ ^ 
creditor explicitly reserved his rights against the rest: in 
which case the particular remission is a discharge to them 
for the particular share of their released co-obligor. § 379* 

522. By the Roman law the direct operation of a simple Acceptilation. 
remission, or dissolution of an obligation by the contrary p^- ^- ^'^' ^5* 
consent, was confined to consensual engagements.* ^ 28, A jnst. ib. $ s. 
stipulation was extinguished by its converse termed accepti' 
lation: which was imaginary payment. Obligations real 
were previously reduced to stipulations by die Aquilian, and 
then released by acceptilation. The Aquilian stipulation 
was a novation applicable to any sort of obligation. But a 



* Verborum obligatio verbis tollitor: nudi consensus obligatio contra- 
no consensu dissolvitur. Dig, 50. 17. 35. Item per acceptilationem 
toUitor obligatio. Est autem acceptilatio ima^aria solutio. Inst, 9» 
90.1. 
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pMtuOUear*. niiiplft agnsemeot^ by wUch the creditor acquitted tiie 
debtor^ operated as a perpetual exception to the creditor^s^ 
action ; and consequently was an indirect remiuion of thcr 
debt and discharge to the debtor. 

Discharge writ- 523. AcceptHation^ consisting in the creditor's acceptance 

^^1^ fi ^^ something imaginary in satisfiaction of the debt, or hiv 

jt 9. ' * * declaration and acknowledgment of a payment when in trulb 
he has received none, is adopted in the jurisprudence of 
Scotland ; which requires a written acknowledgment of this 
sor^ to extinguish a debt, formed by writing : but an obli* 
gation, constituted verbally, may be dissolved by a verbal 
declaration of the creditor that he passes from it. The 
same solemnities that are requisite to an instrument which 
creates an obligation, are necessary in a written discharge 
of it. However, acceptilation may be not only express, but 
implied. 

tv, tm Poth. In England it is said a release can only be by deed sealed 

and delivered. But a covenant never to sue the debtor has 
the effect of a release. Imaginary payment too is not un« 

Pous. Cent. 1. known j nor the acceptance of nominal satisfaction, unfre- 
quent. Tacit rekase likewise is effectual : and a right, 
accruing from an i^eement or contract, may be lost by 
abandonment. 

'*^» 524. A release h either real OT personal. A real release 

is an entire remission or discharge, as when the creditor 
acknowledges the receipt of a satisfaction which is nominal^ 
or declares the acceptance of a payment which is imaginary. 
Such a release is equivalent to an actual paypient, and ren« 
ders the subject no longer due. It liberates all the debtors 
principal and accessional : for there can be no debtor, where 
nothing is due. 

4irpenon«L A personal release is a discharge to the individual obligor 

from his obligation. It exempts his person rather than ex-r 

Foth. OhL 617. tinguishes the debt. It does indeed extinguish it, if he be 

C C. ijer. g^jg principal debtor ; and a discharge of him induces that 
of his sureties. But a personal release to a surety is no dis- 
charge to the principal debtor: nor to the co-sureties; unless 
for such part as they would have been entitled, after pay- 
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jneot by them made, to have recourse agaunst him for con- 
tiij[>utioii to that extent. 

^25. If a valuable Qonsideratioa be received from a surety Considentioir 
for his personal release from ^e cautionary obligation^ it f^y, u^pated 
has been a Question among jurists^ whether the money, or ^ payment 
value, so received as the price of the surety's discharge, shall ^'^ c* ff 88^^** 
be applied in deduction of the principal debt* The modem 
civil code of France determines the question by directing its * 

application in part-payment of die debt and consequent dis- 
charge of the principal debtor, as well as the co-sureties, to 
such amount. 

52S* A release of an obligation may be for the whole or Releaie total er 
for a part ; except, in the Roman jurisprudence, an indivi- ?*'**■'• 
aible debt, or stipulation of a thing unsusceptible of division : 1)^(^/46.4. is. i. 
for there could be no acceptiiation of a part of that, which, 
admitting of no division actual or intellectual, could not be 
paid by parts. Instance servitudes or easements. 

5£7» An obligation may be released by the obligee, being By whom made, 
a person not incapacitated; § 53. or by any person autho- Poth,OhL6i9. 
rized or empowered on his part : or, in the instance of soli- 
dary obligations, § 363. by any One of the joifU and several 
creditors. 

It may be remitted, at least in part, by a person qualified lb. 
or empowered to act for the creditor : when a composition 
is accepted by him on die creditor's part ; being an act of 
administration within his competency: but a gratuitous re- 
lease, or the acceptance of imaginary payment or nominal 
satisfaction, is not within the competence of a person in- 
tested with the administration of another^s affairs, unless 
specially authorized ; for he has no power to make gifts. 

A dischai^e, granted by one, who is sincerely taken for £rtfc.s. 4. $, 
the creditor, but is not truly such, does not dissolve the obli- 
gation : unless the satisfection made by the debtor be real. 
In^aginary. or nominal satis&ction has not the privilege of 
rendering such a discharge effectual. 

5^8. The release is perfect by the bare Consent of the Perfect by otnh 
obligee. There is no need of the assent of the person who '^^ 
:was bound: since the other party cannot be compelled to BM/ib^ti^. 
tetain a right against his will* It ceased and became extinct 
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at the moment when he renounced and abandoned it. Ac- 
PtftA. Obi 614. ceptance has been thought requisite in this case^ as in do^ 
nation. Yet acceptance may be presumed, if no burden^ be 
implied. § 4. However, a release granted under conditions 
or limitations, can have no effect, until they are acc^ted. 
A discharge unaccepted does not^ liberate the party, who 
grants it, from his own redproad obligation under the 
lb.690-^n. mutual contract. The acceptance must proceed finom k 
person competent and capable. 
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Nvvation and Dekgatiom 

529. IV^ovATiON or ianacatian, in the strict acceptation of 
the term, denotes the change ofi one oblation into another, 
in such manner that both the debtor, and creditor continue 
the same. 

More generally taken, it is the substitution of a new ob- 
ligation for an old one; and comprehends dekgationyVfbiclt 
is the change of one debtor for anojther; and which. also 
signifies change of one creditor for another. . 

It is defined a transfusion and translatioa of a prior and 
subsisting obligation into another, mitucai or civil ; so that 
tfie first is extinguished when the new. one is created on the 
former ground. The creditor and debtor alter the nature 
of the convention without new ground, by- substituting a new 
obligation for the old one» 

530. Del^ati&n consists in putting another debtor in 
place of the former one, towards the creditor or: person 
assigned by him. It is a change of debtor and creditor, as 
nov€Uion is a change of the debt; that is, of the subject,.or 
of the nature, of the obligation. 

531. Navatiori, then, comprehending, dekgation, takes 
place in .seyend ways. 

i 1st. Without intervention of a new party, where the 
debUur contracts a- new engagement with his j;reditbr, which 
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. k substituted for the former one thereby extinguished. It 
IB properly novation. * ^ 

. .£d. By the intervention of a new debtor, substituted for 
the former one, who is in consequence discharged by the 
creditor. This has been termed expromission. 

3d. By the intervention of a new creditor; towards whom 
die debtor contracts an engagement, thereby substituting 
him for the former one towards whom the debtor is in con- 
sequence aicquitted. 

: 4th. By the concurrence of three or even four parties Patfc.0W.6Wf 
agre^ng to put in the place of the original debtor a third 
person, who becomes bound in his stead to the creditor or 
person indicated by him. The last is delegation; and in 
effect includes expromission. It frequently is a double no- 
vation. 

'• 532. Smce the previous obligation is extinguished by the and dissolvt 
new one, novation is reckoned among the modes by which ^ f"***.*!* 
obligatiobs are dissolved : although it dotiot always operate 
&e entire and absolute liberation of the debtor ; since he 
may remain bound for a different subject, or towards a 
different person, or by a different sort of contract. 

533. The new engagement, whether it be of the same or being accepted 
a new debtor, is accepted as satisfaction. But in English •»»»»^**cti<'o- 
law, it must be completely performed^ as well as actually ^^^ ^ 
accepted: for accord executed is satisfaction, but accord 
executory is not. Nevertheless a written engagement unde^ 
seal, being a substantive cause of action, may be a sufficient 
satisfiiction for a simple contract: promissory notes and 
bills of exchange, being likewise direct grounds of action, 
are hdd to be payment: and the engagement of another 
person, in lieu of the original debtor, operates as a discharge 
to him. For a creditor may agree to accept a different 
security in satisfaction of his debt. 

,534, The mere indication of a person, who is to receive Distinction b^ 
payment: for the creditor, is not novation, but adjeciion : adjecdon or 
§ £37* and a simple indication of a person, who is to make <°»>date; 
the payment for the debtor, is not delegation in the sense of ^^' tm^^ 
novation, but merely mandate. 
535* The transfer of a right to the debt, by the creditpr md transfer. 



li. to ano^r person, doesikot involve nbvaium^ Tke origmar^ 

obligation remains, and the right passes from one of tlw 

parties to the other; frota th'fr cedent to* the cesrioiiiAry ? 

leho is properljF procurator of the- creditor for fan ownr jiffinf ^ 

' The debtor does- not becoiAe bound' in* a new eiigagement i 

nor is thSd cmginal obe dissolved. 

KorationUnot 536. Novotikm is not to be presanied;» nor id^^w^^ 

^^^ ' A creator,' who has once acquired a rights oa|^t>Bbt to kM^ 

Jfii^3.d0.3. it by implication : and consequently the new oMigsthm h^ 

^i&^.% s! ^ ^^^ ^^ ddttbt, to be accdtmted corroborative of the M. 

Poth. ObL 594. The intention of mafcin|& a nooolmi ainst be a dear resok 

Cm C 1273 

of the accord: manifeitly den6ted> if not expi^ssfy declared. 

An agreement betweeri tlrie- credHdr sbA debtor, sab»B<^ 

quent to the oiigjnal obiigaition, allowing a fiardie^ tiinie fet 

its performance, appointing a different place, indicating 

ariodiie^ person to receive payment ^^^reeing to iake sdme 

oth^r thikig in Keu Of diat which is chie, stipulating s bfger 

anm, or prodnsing to accept a less ; in ftese laMl sisiillv 

inliBtances, upon' the principle that fi^fpaium is not to h6 

presumed, it is concluded that the psrdes inlended to mo^* 

dify, augment or diqiinish the dbtigaUdn } not to diMolve it 

and sttbstttute a new tutci unless tUs purpose is explicitly 

diowii. 

£o. m ¥a&. The ne^ eng^eiiient eonfimb ind aecedes ter the fir^ 

[569.] rather than extingdishes it. . An mdehiiking evto iff a third 

piirty and new debtof does not ei^tiifgiii^ the priflcij^al Uid 

origifisd obligation. > 

A reneweii 5S7* A new agreement between the same creditoi^ tltfd 

t^'^the^s^e debtor, for the same sniyeet^ wiiUont tin^ imerv^ntioii of ^ 

parties without tiew party, docs ttot amouilt tor novtiti&n^ how^vef it ifdiy M 

^f noratimi? expressed, if it do not <j^er frdm ike £bfin^t en^agemefit 'Hk 

Path. ObL 596, Ae ijature of the obligation^ an es^^tial qu alily of it^ ^ 

lm!x 30. $. '^™^ accessory part. It ii i suffitient diffSteiiee if tb^ thM 

or place be altered f if a surety or pledge be add^d or ^th- 

drawn; and ^till moi«,^ if m new pittf intc^e^ft : ftt tiiAt 

alone may sdffice to form a dei^xitm AisiMSki&if^&tidiiH^ 

I(6vati6titii^^^ 5SB: By the intervetttidn of a nHv deBtoi*^ #itft^ <»li- 

d^btor^T^^ sent of the creditor, novation tKiisj tAi^ p\W6 6«tW«l^tk tteiil^ 

••^ without thb Imb^lfedge or cbikeurr^ee trf the «blig6r| ift like 



manner m aetiHil pajin^tft may be made wichmt^ and ci^^ai Dig. 46. t. 8. d. 
sgainflt, the consent ef i*ic former debtor* § 399. It? «qaaUy ^J^^; ^^'^ 
eperates YAs discharge ficom the oblrgatioa.* 

559* By the interventioti df a new areditor, novation et^ NSf^^tUontiliA 
not take place without the concurrence of the formed credi-i *"^ * 
tor : for he cannot be compelled to accept a satisfaetiBn ; 
nor to cede his rights, without actual payment. 
' 540. DelegatioHy properly so called, as a sort of ^MMPo^itfH; DelbgitMi 
requires concurrence of three parties, and there- may be Jh^^ST"* 
fetervention^of afottftb: Ist, Mie former debtor delegating poiK.OffZfidQU 
anodter in his stead 7 2tf, the party delegated^ who entefrs 
inta an obligatioii in his place> towards the creditor droni^ 
indicated by him ; 3d, the former creditor,, who dischai^e^ 
the delegant in consequence of the new obligation^ 4th> the 
same creditor, Tir else si fourth pwty, in whose feour the 
new obligation is contracted. 

■ The consent of the creditor, as W^H as of 4he ett^ftih' Ik . 
fniisor, who is to undertake the debt, is reqmstte": fo*^ M ^* ^* ^^^' 
debtor can be relieved of his Obligation wiAout iStte credi** 
tor s consent, unless by actual performance of his oMiigatlon : 
fiDT can the creditor be compelled to accept <me deMefr fbt 
another against his will. 

The inftent of the creditor to discharge thefowner debtOi^ 
and receive the new obligant fai his stead atid accept th^ 
hew obligation as a satisfaction of the oH^ must be mateifest. 
It is not presumed. The dekgatian tloes iiotr opersite as 
novativti, if such consent of the creditor' be not expfeitly 
declared or clearly made known. 

54 1 . Novcttion can take place otly betweett pefTsotis ea|)#- Parties nait u 
61e of contracting, eotapetent, airfliorized or empdW^edi ^^^i^^^^^ 
In general one, to whom payment may be made, or^ more poth.ObL 
^cfty, by whom satisfection* may be accepted, can assent $2?*^*W 
t(y novation. Not so a pettoii indieated and adjected fet & gp. * 
payment. He cati only receive payment: he cannot effsc* 0*C.itt% 
tually {(ccept at modified promise of it, as a salisfactioir. § d05» 
i7br cto itnjr pera^ having^ oiAy a sp^tid pdw^r ^ t^ 

^ tiiberat aiitem me id, qui, qiiod deBeo^ prpmittii, edao&si iiK>1iia. 

j%. 46. Hf. er, 5, 
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Conditional 
obligations. 
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Botb tbe obliga- 
tions may be 
coeval. 



cdiving debts, agree to a novation ; since it would exceed 
his commission. But one, who holds a general procuration, 
may consent to it ; and so may one of several joint creditors. 
Upon diis last point, however, contradictory passages are 
found in the Roman law. 

542. Novation is valid, whatever be the original or sub^ 
stituted obligation, whether merely natural, or mixt and per* 
feet : provided the subsequent engagement^ into which the 
former one is converted, be binding naturally or civilly. A 
preceding moral obligation is a sufficient consideration for a 
new promise. But neither of the engagenients must be 
such as the law reprobates and annuls : for these can pro- 
duce no effect. § 76. & 124. 

543. By the Roman law, if either the original or substi- 
tuted engagement be suspen^vely conditional, novation of 
any sort (including delegation,) does not take effect, should 
the condition be unaccomplished ;' nor, in the case of a spe^ 
cific thing, if the subject of the original obligation be ex* 
tinct before the condition exist. 

This is founded upon the principle, that a failure in the 
accomplishment of the condition induces the absolute nul« 
lity of the engagement. An obligation, which is null, is not 
a consideration for a new promise : and a promise, which is 
null, is not a satisfaction for a former obligation. 

But the contingency and possible accomplishment of the 
condition, while the obligation is yet suspended, and the 
event uncertain, may be taken as sufficient consideration or 
satisfaction. The executory accord, or promise of a future 
and even a conditional performance^ may be accepted as 
present satisfoction of an absolute engagement, or of die 
contingent benefit of a ccmditional agreement. 

544. No doubt, a debt, of which the term of payment is^ 
yet unexpired, may be the subject of novation. It may "be 
put in place of a simple engagement : or it may be converted 
into such an engagement. For the debt is not suspended 
but deferred by a term : and the novation takes instant effect 
without awaiting the expiration of the time. 

. 545. It is of die essence of novation, that there should be 
two obiigatious : an origmal one, and another put in its place. 
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But an interval of time is not indispensable. They may be pof&. Ohl 588. 
coeval ; and the one be melted into the other at the same ^' ^' *• ^ 
instant that it is created. It may be ephemeral or even dis- 
solved at the moment of its inception. For example, a pur- 
chaser forthiv\th pays the price of his purchase by the 
assignment of a debt due to him by a third party. 

646. Novation, being a satisfaction accepted by the ere- Effect of 
ditor, extinguishes the former obligation, like any other "o^*^®"* 
satisfaction, as fully as specifical performance. All penal- 
ties or damage, arising from the preceding engagement 
which is extinguished by it, are understood to be likewise 
discharged : so that the debtor remains bound only by the 
new obligation. 

547* Since novation extinguishes the former debt, and £ff^ct onaocet- 
dissolves the obligation, as actual payment would do, (being ments."^^*" 
in effect a satisfaction,) the accessory obligations, whether Poth, Obi, 599. 
real or personal, are likewise dissolved; and so are the c%^^q1^ 
engagements of co-obligors. It liberates sureties, and ex- if8i. 
tinguishes hypothecation, and discharges co-debtors, who 
were bound jointlj/, or jointly and severally, in the former 
obligation : unless the pledge or mortgage be specially re- 
served, and the accession of the sureties or co-debtors sti- 
pulated, in the new agreement ; in which case the novation 
does not become obligatory and conclusive, if these parties 
refuse to accede, or if persons interested in the pledge or 
mortgage withhold consent. The novation does not take 
place, and the original contract remains in force ; by reason 
of their refusal. 

Thus, if the goods and property of one person be pawned 
or mortgaged for the debt of another, the reservation of the 
pledge is not effectual without his consent. 

So the transfer of an hypothecation to a new obligation, 
should the new debt exceed the old, ought not to operate to 
the prejudice of third parties ; of intermediate creditors, for 
instance, who may have a lien or some right of preference 
before the new debt. 

When a new debtor intervenes, tlie pledge or hypotheca- C. C. itr%. ' * 
tioD^ which previously affected the goods or real property of 

p3 



ibe Conner debtor, doas nat pass hj nosaiiofi tm the goods 
jliad property of the new obligor. 
^. C. itso. Wb<sn one of several jeint debtors makes » novation with 

the coxmnon creditor^ the reservation of a former lien or 
|dedg0 a^ects ids goods, but not the property of his cor 
debtors without their concurrence or accession. 
PoaUe no?a^ . 34B. The xnost frequent case of delegation is that of a debtor 
^<M^- of the delegaat^ who, for his own discharge of a debt due by 

Fatk. OkL dOi. jjj^^ delegates that debtor to his .own creditor. This pror 
dwes a double novation : the obligation of the delegant is 
^'tinguished ; and that of the delegated person is dissolved; 
and a new engagement towards a n^w i:reditor substitute4 
in its place. 
^fmff, " $49- If the new creditor be subrogated to the former me, 

Pt. ra e. C § 432f be succeeds to all the rights so ceded to him. Else 
he has only such rights as ar^ created by die new contract 
^d agreement. 
Case of error. fi5Q, If the delegated person he in error respecting th^ 
J%. 46. % It. /supposed dfibt» .on account of which he has jconsented to th» 
F^ObL609. delegation^ he must nevertheless fulfil his engagement to* 
wards the creditor^ and is left to his recourse against th^ 
delegant. But, if nothing were due by the delegant, th» 
d^egated party need not perform that engagement : forj^ la 
Ibis case^ he is striving to avoid a loss ; as the jother party i^ 
jto obtain a gain : while^ in the foregoii^ case, the creditor 
likewise strives to avoid a loss, and is not to be a sufferer 
by a mistake not his own. 
Insolvency. ^^1* ^^^ creditor, who has discharged his debtor by the 

Toth. OR 604. acceptance of a delegation^ has no right of recourse agamst 
C.c. 1276. ^ original debtor, if the delegated one become insolvenlt; 
unless the agreement contain an express or implied clause 
to that effect; ox unless the delegated person had committed 
Hn act pf bankruptcy;, or were notoriously insolvent, (thougb 
jp^i in Ihe creditor's knowledge;) before the dehgftiiM^ 
The last is, however, a coptro verted point. 
JHe< 17. 1. S6. '^^ acceptance of the delegation is an acpeptaace of # 
) 3. 8;^is{i^ctio^ ; apd 9 surety, w^ del^ates bis own debtor to 

ll^e creditor «f tb^ ^i to w^kt UiiB c^tiic^ai^ ^mg^vmA 



19 accessory, ia canodered to liave thereby paid the dile^ 
mid has an actign for it against the principal debtor whoae 
auFiety he was, tboi^h the delegated debtor ahouldftrGtireto 
be ioaalvj^Qt. 



CHAPTER VIIL 
jlccomfAMmeni ^ a Resolutofy Condition. 

4f52. An obligation^ which was contracted under a^ndi- Aocofflplia^ 
^pn subseqi^i^ntandrespJiu^^ry, §^2, ceases and is difssplyed didoVfubie-^' 
by tt^e accomplishment of the eyent on which it has been qoentisa 
l^de to depend, § 21(5. ^^qre k isiacquitted, or tine pfirty « ^"^*' g^j^ 
put in default. 

553. The obligation, which meantime had been in force, it may luiTe 
is extinguished upon the occurrence of the event. But the e^J]^**'* 
accomplishment of the condition may have retrospective 

effect, if the agreement be such, to revoke the engagement, a. 
and require restoration of that which has been received to- 
wards its fuUlment. 

554. In every reciprocal contract, a condition, if it be A conditiod » 
not e^pnesaed, is .upplied, that a breach of engagement, aod "°?**^^*'*'^^^ 
pon-iper^onnance of the contract, on the one side, aballin- agreegiieht 
duce |be dissolutiim of the engagementon the other ; at the 

ofi^o .of the party, however, who may at his choice insist 
vpoD ^ specifical perfonuance, or demand die rescission of 
the agreement. § 217- 

Thus setdemepts aiid agreements, made in contemplation Pofh.qmmfk^ * 
of mani^e, are annulled, if Ihe marriage rdo not ensjoe, or "^^^* 
do not ivalidly >tak£ .place. So donations in contemplation 
pf death ^are revocable, incase of recovery irom danger of 
life..§.640- 

555. Tiifi jeiqfiiKation.of4ihe.term limited for .die duration Expiration oi « 
ofanjoigagemant, <§26:4C'920.>tei3iikiateS'and extinguishes chai^forthe 
it as Jto die i^u^e. It cbes Jdotii^uiwever dissolve the obliga* future. 

dmi as toJiud-^mtyjx in respected diat*for which ihe. debtor ^^^^* ^^^ ^^^* 
isdn^dolaiik. Mfi oan lOidybe liberated in regard^to diat h^ 
payment. , . . . 

3p4: 
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Non-perform- 556. Non-exectttionof the engagement in ifae time, within 

tCTw is*!lo to the ^^^^ *® obligation should have been fulfilled, extinguighes 

other part>. the reciprocal engagement of the other party. But^ if the 

failure do not arise from any fault, nor amount to p[[esump- 

tive evidence of waiver and abandonment, the mere lapse of 

time is no absolute bar to a specific enforcement of the 

Bat a delay agreement. § 228. A delay or term of grace may in such 

"*^ ^ ' a case be allowed by the court, for a performance of the 

agreement before rescission, of it is pronounced^ 

Benewai reqoi. 557 • To prolong the force.and operation of an agreement 

• limttS '^ beyond the time to which it was restricted, a renewal 

agreement. express or tacit is requisite. Thus a tenant for a term of 

/. 5. 11. It. yg^g^ continuing in the occupation of his tenure, after the 

expiry of the term, becomes a tenant at will from year to 

year by a tacit consent of parties. 



CHAPTER IX. 

Confusion of Obligation and Right* 

Cenffuion of 558. When an obligation and the correspondent right be^ 
^fc*" p /^ come united in one and the same person, they are cow/bimdcrf^ 
5. 11. 14. and consequently vanish. The concourse of two opposite 

641. & 645; qualities in one person is confusion of characters. It takes 
C. C. 1300. effect when the qualities of debtor and creditor are conjcnned 

and blended in the same individual. 

Enk.s.4.ft3. Obligations then are dissolved by confusion, -when the 

same person is not only actively vested with the right of the 

L. Louehb^' ^^^^9 hut passively subjected to the payment of it. For it is 

rou^ a dear principle, that, where there is a confusion of rights, 

Api^ 14, nvhere debtor and creditor become one, there can be no right 

put in exertion : but an immediate merger takes place. No 

person can be debtor and creditor to himself. By the con-^ 

currence of these two opposite qualities, they evidently 

must be mutually destroyed : for the same person cannot 

be at the same time, and for the same subject,. b<^ ciedi-r 

tor to himself, and debtor to himself. 
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559- Thus, when the debtor becomes the heir and repre- It sometimct 
sentative of the creditor, the debt is extinguished. When Juccewo" ^ 
the creditor becomes successor of the debtor^ he confounds p. f. voe, 
obligation and right in his own person.* eonfiuUm. 

This mode of extinction by the succession of the creditor dj^. 4^. 3. 95, 
to the debtor, or of the debtor to the creditor, or of a third ** 
party to both, comprehends not only universal succession or ISnk, 3. 4. 23* 
proper representation, but succession by singular title ; for 
example, by assignment. It takes place when the creditor p^ih. OhU 649. 
becomes universal successor of his debtor, whether by inhe- 
ritance, or by any title which tenders the successor liable for 
debts u(but not so, unless he be liable :) and likewise when 
the debtor succeeds to the creditor's rights, by any title 
Whatsoever ; and when one and the same person becomes 
representative of both creditor and debtor. 

560. A familiar instance of confusion taking place, accord- and by mar- 
ing to the English law, is the marriage of the debtor and ere- "■8<^' 
ditor; by which previous respective rights and obligations in ^^^14. 
general become absolutely extinct, and do not revive upon the 
death of either of the parties : excepting the case of a bond 
given by the husband to his intended wife, for a provision, 
to take place after his death ; or an agreement between the 
parties, iti reference to the intended marriage. The one 
being n^aintainable at law ; the other at equity. 

- 561. To render extmguishment by confusion total, the Confunon total 
same person must unite the characters of creditor and debtor ®' P"'^^"^- 
for the whole. Else, if he were creditor or debtor for a part £^* 3, 4,2a, 
-only, or become successor together with others, the confu- 
sion and consequent exdnguishnient can take place only 
with respect to such part, and cannot affect the remainder 
-of the debt, nor the rest of the successors. The succession 
being shared among several, not any one of them can be said 
to represent the predecessor fully. Consequently the^obli- 
gation is extbguished no further than the representation' 
goes. 

562. In English law, where a debtor is made executor, Co-dcbtonar# 

inonecaie 

* Aditio haereditatiB nonnunquam jure confundit obligadonem. 
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hi^ d^H 19 jB^tin^i^bciid, ii» hj » lega^cy of it to bim ; ^nd, 
if seyjeral perpoas are ji^uad jpi'n^/^ ami sfvtralljft and tifie 
oblij^ee ma)f.^s one pf tb^m lv3 executor, it U a r^eaae of tjbi^ 
debt, and the executor .cfj^not 9ue tfie other obiigora. 

563' But, ip the French jfirisprudence, as in the Roipan 
\sii^fike.cpvfu$iqn of character?, which ti^^s place in the ^c^r? 
8Qn of opt of the cp^debt^or^i dpesnot (enure to diebeae^t.of 
the r^pt who were >om(l joii^Iy and severally wi^ hijp ; 
un)e$9 to |t^^ p^teffX qf j^s ^or^on of the solidary oblig^T 
tion. 

,5(M. A d^l^ptiojqi is ta)^^ bef^nr^n principal and accesr 
9ory pbli^atiop^. If ^^ principal debtor comes in the J^ht 
pf the creditor, the princijwil^obli|^tiQn must be extinguished : 
because one .c,apnQt come ivmdef an obligation to himaelj^ 
But, if he, on whoi?i^ >di^ rij^t of credit devolves, were pnlf 
l^bh as surety^ the .accessory ob%?tipn is indeed e^Ktin- 
gui^hed^ because the fjebtor in that obli^tion becqmesalsQ 
preditof ip it : bpt the p^cipa) obli^atipn is not extincj^ 
k^faU9.e m tb&t th^ debtor and |the iqreditor.CQiitinii^^p bj» 
different ppr^mp- 

5S^. JExtingpi^^pw^i^Jpf lit^e piippjp^ obi jj^a^^n by ,cfl(^^r 
sim s%s4^ 'With i^ Jthp ^xtjnptiontpf tfie o jbligati<|n of s^uretie^.- 
JPsff th^ accesspry e^ga^epjjen): ;9Wn«tt s.ut)^st ^vhcip ^ 
principal one .dpes ^o^. Jf^ b^ reaspp of cmfy^u and ,fi 
J)Jen4ipg of fharaciers, tb^rje js .pp longi^ a ^dej^tprj jthere 
jpjWf JtujP I01.O Ipi^er a sjir^ty ; fpr ^he reJatipn,pf vsufceJy jipapjiie? 
jhat of ,a pjiapipal; ,and it i^ r^^migv^nt ito reason Jtl^ pn^ 
shopld be hfi^A bound for another jl.owai'ds him. 

A66. Bj^t tlie eftipguishmppt of the surety's obligatiop It^ 
fiOiifusion does p,ot ii^dpce tb;9.t pf Jtbe principal de^tpr% 
fpr, altbpJi^b the iiPQ^^^piy ,eifgagem^t c^not aubsisit 
,Vj.thA\it title pFincip.al .cpe^ ^this ipeed? pot the acce9spi7,tp 
ipal^e it sjub^iAt* , Cor^fusion i^iS^XB in this respept from psjr 
ff^epjt, r^eJle^s^e r^al, set-o^flf, ofoy^ifj^on^ pr any otfier spi;t qf 
discharge equivalent to a performance. By payment thp 
th>Wg k -PP longer dne. IJov thgre .a^ be no jdej^pr^ j^he^ 
ther principal or accessory, when the thing is not due. But 
con/ufiion, IiJmb rej.e^sp fier£fim{t wty t^cwipt? tfee j^esod 
from the obligation. He, in whom the two tcbaxactdra,fltt 



bleaded^ ceases to he bound. But tbei^e 13 ^iQttbiog to jii:^? 
yeot tine pbligatiop pf the principal debtor jubaisting ja&er 
that of the surety has ceased. 

Other accessory obligations may in like manner be extin- 
guished by confusion^ without extinguishing the principal 
one. Thus a person, for any cause liable subsidiarily for £nJlk3. 4.t4. 
the payment of a debt or perficirmance; of an engagement, 
and succeeding to the right by assignment, can require its 
performance from the person who primarily is bound to the 
fulfilment. 

567. When the principal debtor succeeded as heir to the Confusion of 
auriefer, or .the surety to him, Aje airceasoiy obUgstien, a<> ^ry^Mx^u^: 
ci^di^g (9 'Iha .Boman law, was quite estengniahed, or Big. 46. 3. 95. 
il^vg^d in the ifiilkr Dbligation of the princ^al debtor : be- |' ^ ^* ^' ^^' 
^m9tt ^ 4pubb obligation of ihe aame individual £ould not Cuj. 15. ofts. $i. 
aubsiat for the same debt to pne and ihe same person. In £,^^'3.^ 25* 
modem jurisprudence, both the principal obligation and ihe 
9^ces«pr^, ar^ considered to subsist, notwithstanding the 
union c^ 4he charaolers of debtor and surety. 

i^. T» induce fixtiDguifibment of «n obligation by cfmfu- Confusion hu 
^m> ^ n^ualitiefl and characters connurring in the same per- ^ noHii tho^ 
80Q uftMAt do 80 in bis owni)rihe ffiiine right. A trustee or a same right. 
finptor >for others, becoming debtor on his own account to 
himaelf wbis ci^w|i£ity of their trustee or factor, isnot thereby 
^onerated firom the pbligation^ by confusion ^oi right. 60 ^v.m Fifth. 
far as the rights and obligations of third persons aiveinvolved, ^'* 
i^uify iwill provide that there ahall .not be any fiuluf e of 
aiibst^Hitial justice by the union of .twp characters in the 
l»me person. 

<^69« QonfusUm has not al wap ithe effect of total and per- it may be 
petnal extinguishment. Sometimes it produces only a tern- t<n>PO'A>^y* 
porary suspension, while ^e^aeveral rights vContinue blended 
in one and the same person. But, when the .succession of ^^^ ^^ ^g ^ 
these fights happens to divide into itwo, >the obligation, 
which by £9r a while ikarmant, rewes and recovers tU firat 

But, in the English low, a personal denand, once aus- l. nvrioto. 
pfiadad, is not to be i««uaied. Yet, at equity, there may 2>iefcem. 4S^. 
ke inittich a caae no eiAisguMhpeBt <of >tfae debt*: for iu- 
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stance^ where an obligee makes an obligor one of the exe- 
cutorsy and takes no notice of the bond, but devises the 
tesidue of his estate to others. 



CHAPTER X. 

Rescission. 

Section I. 

Voidable con- 570. V OIDABLE contracts, as well as those, which, though 
tract! rescinded, ju gtrictness null, are treated as merely voidable, are dis- 
solved by rescission, § 395. pronounced at the instance of 
the aggrieved party. Such are chiefly contracts vitiated by 
frau(^ error, force, and lesion, § 117. or by defect of ca- 
pacity. § 55. 
Agreements, in which there is great inequality and lesion, 
Puf, 4. f . 1. or which originate m fraud or constraint, or to which the 
party has engaged without sufficient knowledge and delibe- 
rate consent, have an intrinsic defect and vice : and natural 
right demands, that they should be annulled or reformed. 
Relief is afforded by restitution to entireness in the cases 
Dig, 4. 1. 1. of persons circumvented, oppressed, or imposed upon, whe- 
ther by mtimidation or fraud, or owmg to nonage, absence, 
or other cause. 

Reasons of rescfjston, or, as termed in the jurisprudence 
of Scotland, reduction, may be as many as there can be 
JktM-, 4. so. S7. defences, exceptions, replies, or answers. For whatever is 
relevant for either party in the first instance in ordinary ac- 
tions, is also relevant by way of reduction : and some pointSj^ 
not competent by exception, are so by reduction, 
571* Grounds of a reacissory action are — 
Manifold 1. — A general averment, that the deed or instrument im- 

mciMion. peached is false ; whether it be challenged on suspicion or 

Enik. 4. 1. 19. belief of actual forgery, or upon other reasons for annul- 

. ment of it, besides strict felsehood. 
^dr, 4. t8. no. 2. — ^A frequent reason of reduction is inhibition or injunc- 
tion, when this had been previously obtained and has been* 



infringed ; or mterdiction, where this is admitted for prodi-» 
gality^ independently of natural incapacity of the party. 

Other reasons are — 
* 3. — Minority, coverture, slavery, and other legal incapar 
city for contracting separate and independent engagement&t 

4. — ^Enormous lesion, or gross inadequacy of price, or 
insufficiency of the consideration. \ 

5. — Extortion by force or intimidation. 

6. — Circumvention or fraud. 

7. — Death-bed, in those systems of jurisprudence which 
disallow acts done at the point of death. 

8. — Incapacity of the granter, being insensible owing to 
disease, intoxication, or other cause, when the grant was 
made. 

9» — ^Want of competent power, when the act was done. 

572. Rescission pronounced by courts comprehends decla*- Resdaiion ts 
ratioA and sentence of nullity in the case of void contracts, as ^ J|{ ^ ^ J^ 
well sa entire restitution^ and re-integration in the instance able contwcti. - 
of agreements merely voidable. Courts likewise will oij the ^**^ ^^** •^ 
other hand refuse to enforce agreements in some cases, in 
which they will not directly set them aside and order them 
to be cancelled. 

, An action may be instituted, demanding that a void instru- 
ment should be delivered up to be cancelled ; although the 
objection to its validity might be opposed as an exception, 
Itnd urged in defence; lest the evidence to impeach it be lost, 
or a vexatious use of it be made. Suits therefore will be ' ^^' 
entertained to set aside a void instrument which might be 
loused : for instance, one which throws a discredit upon a 
title to property. 

Suits are in like manner instituted for rescission of voida- 
ble engagements. The institution of the demand is requi- 
site, where the ground of rescission is not cognizable in the 
same tribunals which have cognizance of the agreement or 
Qontract to which it is opposed : as occurs frequently in 
English jurisprudence, through the separate jurisdiction of 

. * Est vero inte^ rotdtUtiQ redintegrands ni ▼<! causae action Pok/* 
1, Sent. r. § ^ 
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eonrti oflstw nnf cqintj; la Ae jsruprudence df ScothnNJ^ 
reduction is 'pitEBiied to resciiiok and amiui any ^nteMei 
right, on which an action or exception might be feiind(<il in 
prejudice of the pumerV rigiet : ht right miiy \m dechi^d 
negatiTely in thia mann^i iw wrfi a« affimudf? Ifly, by piro^ 
flauQcing the right itiielf t« be g«od, tatidy «Mik sufficient for 
the exclusion of any other title. An action fdr the reicumu 
of a voidable agreement, €ir of one which is. invalid on«/rer- 
sonal ground of nullity y is requisite by Ibe Fremh-la^ to ^et 
asid^ and defeat die Ofmtraet. 

Contracts, which thot^ null are H^^ated as veidaM^^ ntajp 
be defeated \f^ exception and defenMVe plea, showiJig dieir 
nutUty ; as well as by « direct action, for rescinding mi ifn-' 
nulling them. § 109.. Like agreements which are moi^^ 
stricdy voidable oaly^ ttieymay be ratified by express eor- 
Fsboration, § 312* or by tacit eonfirmatian. But contracts 
Aat are rigidly mdt admit n& ratification. %. 97 & 513. 

573. Vddabk contracts are redhced and set aside Ify Alf 
lesuh of a isescissory^ action ; ami ike right of mk^ acticM 
vay be lost by protooged acquiescence or by preser^tion* 

A tenn is timiled by ibt cvvtt e9t% of l^nce, wicliifl 
which the action must be preferred : and in every system ^ 
low, m snk ibf the resmsion of aH lixeMtdd OOfttfHct ftiust 
be b ixw s gh l i within » reasonable time : for, as^ die contract \A 
snscepbUe of confifantioB^ prolongedr ncqinesc^iM^ iri t 
tacit ratification. 

574. Ab^ofaiti^ Httfy is ik pcrpetanf eiteepfMii. Iff ft#f 
he opposed as^ si defence,. iotwilhstat«iiijg laf^ser Of VtttMr/ 
However k>i^ silence nay have been mitintnincM^, ho^^^^tef 
acquiescence may have been prolonged, that Which was- void 
b J the peohsbitiim of Itw, gains- no feioe by the ipattf^ neg- 
lect or renonciatiov of hiv right* 

575. Evevy^ person, who appfcfhends> hknietf kiffirt. m 
affected by a cteed, is ealiltedto a Mseissoiry ii«19M foi^ set*' 
ting it aside. 

The acdon of demand of rt9cimo»W pr^fefyed tnj^ the 
aggrieved party himself, being or becoming capable ; or by 
a person compet^ent tOt ad for hiifst duiiii^ his incafacity ; or 
by his representative in the case of his decease. § 5rb. tot 



the pniOeg^ of ritiiiTaHmi iir MitMM (IWMtiM> lA kte^ 
rttto) is comp^teift to hein.> 

576. A voidttftle ooDtrM^ am; be swtftidted «r<M&1fertdl Matter on 
Matters on record cannot, however, be set aside by pier* 6t b^^^^de!* 
dii^bilit]^ . Tbas tf nnrtler done on reieoiid^D^ d iiiftlop^ tuiust jy. £,. i. i. £ 
lie risseinded dwing hk ttfUOfiCf ^ § i^:. Bilty lii ^ «$a^ 6l ^"^ ^^ 
fraud or contrivance^ ^ditf lAiy hftiii fiv)^ t^^A^r US tM 
nstoKre of « mintM^i «» ifi liMt of ill iHAOf^ 

Prohibitory Interdiction^ 

577-' X Kt pr6V«iitioii of mischief cdiHtitutes> « very in|iovt^ UJoildtMitoir 
ant birtack of the jurisdictito of ^bmnls; In casen ot si» ^<»^' ^ '^^' ^t 
f flttce, Aerefore, eouite interpose to prevent aoA resthwi an ' ' '* 
iBJnryi for wkieb ade^^iwle eomileBsation edtU Mt be §km: 
and tbey interfere for the like i«aik>B> in caries df waste^ t» . 
ptetenC the conmidsioii of it^ Bvt ail ifffunetioi^iMtM^ 
granted,' if it ibigbt opevate if i fc paia ibta i^mry t0 the pMjr 
m tto event of the right being his ^ or if th« dteniflge Mri^ 
tained by the other, should his title be estaiilblMid^ W9M 
admit of compensation. 

578. Prohibitory interikitiifere granted bj the Praetorian Prohibitory 
tribunal in the Roman law to forbid wrongful acts ; and like '"^^'^''^^ 
Other interdicts chiefly <S6ficerhed possession. For instance. Dig, 43. 1.' t. 
an interdict prohibiting the erection of an edifice, on the ^ *' 
banks of a river, which would impede its navigation. , 

679* InterdietiM of good* ctti tttcimm of pto£gatity wiUi httMkmtt^ 
l»rMtfttttefd by tb«f same tributittl, i^mnkit^ tk^ proSgA °^'^^' 
•#^er from disstit^dting his pafi»tn(ii»jF. It eotlld ttot tdLfe l^isc^i 
<plaie« witf^mt ^rsviofis itiqtdry intd die ^^ticHtktti of him who 
WM to te 1^ tind«r ihf^ftiidt. 

580. It is in the Scotch law, either Juebcta/, imposed hf judicial or 
«iht6fl06 6t toiBkti, dlMblittg flp^sM 6! j^OfuS« dispOSftion ^^""^^i* . 
from faulting d(S«ds'td hli» ^tO&ite, MriUtoUt <te c<Mls^iM df ^^, ' ' 
1hLisMmiib%inii ot it kti$»iniafl^mp6^ 
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act of the person interdicted) and irrevocable unless by con* 
sent of interdictorSy or by order of court setting aside die 
interdiction as originally groundless, or as become since un- 
necessary. 

581. Inhibition is a personal prohibition restraining the 
party inhibited from contracting debt, or granting any deed, 
to the prejudice of the party inhibiting. 

582. Deeds granted, and cdnlracts made, in breach of 
interdiction, are not null; but are liable to rescission or 
reduction. Thus if the interdicted person, restrained or 
disabled by a judicial or voluntary interdiction, be over- 
reached and hurt by the engagement, it will be set aside : 
but a deed, v^hich is onerous or natural, will be main* 
tained. 

Voluntary deeds of the inhibited party, and even a sale, 

J5rtXc.s.ii.ii. however onerous, made by him after publication of the 

inhibition, may be annulled at the instance of the inhibitor. 

In the Roman law, persons interdicted for prodigality 
could not bind themselves by promise, nor eiflpectually exe- 
cute a contract, unless beneficial to themselves : but their 
stipulaticms were valid for acquisition of property ; and the 
odier party was bound by the agreement. Their contracts 
Iben, whether executed or executory, were not void ; but 
subject to rescbsion . 



Dig. 45. 1. 6. 
F0th.Obl59. 



Section III. 



Acts of a minor 

either null or 
▼oidable. 

k 4. i. 11. 
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tecmiugly 
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ipvidable. 



Minority. 

583* What a minor does of his own sole authority, ir 
sometimes considered to be in itself null ; sometimes he iv 
relieved against his acts by restoration to entireness. Ad- 
verting to the usual incaution of minors and circumventibtt 
to which they are exposed, lesion is in their case easily 
presumed. 

584. The validity of a minor's acts depends upon the 
apparent benefit or the semblance of a benefit ;to him. |K 
neither of these appear upon the face of the transaction, it 



4s merely void. Otherwise it is voidable or not, at his elec- Poo. Cont.l* 
tion, when of full age. ^ *^* , 

The promise or executory agreement of a minor, not ap- Ntwl Cant. i. 
parently beneficial, and still more, one that is on the face of j^^f"' 
it prejudicial to him, is absolutely void. But a deliberate 
act, as an agreement in writing, an executed contract, an 
engagement apparently beneficial to him, is only voidable. 

Yet a contract, made by a minor with the advice and con- id, Mantfield, 
sent of his friends, will be held binding when in conscience ^"*- ^' ^^^^* 
it ought. § 69 — 60. ^nd if he himself do a right act, which 
he was compellable to do, it shall bind him. 

585. This maxim of English law, that contracts, which Or voidable 
are not understood for the minor's benefit, are absolutely otiier party h 
void, is not uncontroverted : for it would follow as a conse- ""* discharged. 
quence, that the party contracting with the minor would f^^*^^"^*^ *' 
be discharged from it, as well as the minor himself; and L. Raymond, 
that no such contract could by any subsequent circumstance 3.^^"'^ ^,1, 
acquire validity. Minors are under the protection of the 

law ; favored in all things which are for their benefit ; and 
not prejudiced by any thing to their disadvantage. Where the 
contract may be for the minor's benefit, or to his prejudice, 
he is so far protected as to afford him an opportunity of con- 
sidering it when he comes of age : and it is good or void- 
able at his election. But though the minor have this privi- 
lege, which is a personal one, the party, with whom he 
contracts, has not ; and is bound in all events. 

586. Lesion, as well as nonage, is a fact to be proved. Lesion proTed 
But evidence of lesion need not be brought against a minor's °^ P"^««n>«'» 
obligation for money borrowed. Misapplication is there *""^* * 
presumed, by the jurisprudence of Scotland, unless the 
contrary be proved. 

^87 • Restitution is as competent to the minor, when the most be proved 
deed is executed with the consent of his guardians, as when don " wi^th **^' 
be is without guardians : but the clearest evidence of lesion guardian's 
is in such case requisite to set aside the deed. The remedy r l /j 4 
is not competent for inconsiderable (esion ; but for that 34. 
which in the judgment of the court is enormous. ' ^' ^'^' 

588. A minor is not to be restored as for lesion, if the Not admitted 
damage arise onlyfirom accident ; from a casual and unfore* wwal!***^ 
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I>%. 4,. 4. 11. 4. Ken event, io the iiistanc& of a contract which ehe is valid. 

Fraud by the 389* R^titutien of a minor 18 excluded, if deceit were 

redress^ ' practised bj hiiA. If he be conusant of a fraud, be shall be 
Stair, 1. 6. 44. ^ much boUud as an adult. An instance is that of a minor 
i!i!Tz^''' ^' passing himself for adult. The French code, however, ex- 
Cod. 2. 43. 1— cepts the case of his simple declaration of fell age. That 
€.€. i30r. restriction merely excludes fraud: if his declaration were 

fraudulent, he is precluded by it from redress. 
Plea of nonage 590. A matter on record cannot be set aside by plea of 
ri^.'*"°'* nonage. § 576* It is a judicial act Uken by a court : aad 
Tr. Eq. 1. $. 5. It is a^nst tbe diity of the judge or officer to take it, know* 
P01&. Cotit. ing the nonage. Bnt it camot be afterwards vacated^ if it 
NeieL Cont, 1. be uot reversed diirmg the mnority, while the nonage of the 
C. c. 1514. p^j^y ^jjjy jj^ ^^ i^y Inaction. Yet reiief fnay be given 

in equity, in a etae 6( frauds § 59^. 

In like manner, fey the Freiieh laAt, when the reqiiisite 

legal formalities for ali^natidn of imfnbveabkrs, or paitition of 

heritage, have been fulfilled, a mm&i is in regard to i^idi 

acts considered as buying d^enie the«k «t ftili age. 

Marriage con- 59K In cases of ittattiage <?eiN«rftels, tcMtts wiHrestiaan 

tractSf not set • • . ^ - • j* 1 ■» 

aside for non- mi&ors, parties to the agreetoients, nmn nesc»»dfbgth€»% and 
age, if the mar- ^iH (J^fee 9uch CotitTaCts lo be bffidlinfr. AfttemsmiU for 

nage be good. 00 

Pow Conu ^ Settlement ef the property of die parties itrt bere nt^ces- 
1. 4sr. soi7> rather lliaii oriighial, cefttracts. The ^mrriage itself 

is the principad o»e : aind of it mtn^mth d^d^e {Hupih^ Ue 
capable widi constot of parents and guitdians. It is exe- 
cuted when the maimge is >hsd ; and it ctusnot be veoailed : 
for the condi^on of both ptfrties is iitettnedinbly altived : 
t'onh.onTr, Eq, wid the issue is a third p«rty, whose interests would be af- 
C.cf. isA fected by rescission of the contract. On A&se ^mifbds, • 
and lest a privilege meant ^ Xhe pr^o^ectievi Df tttmors 
should operate to their ctetrhnent, miirriage ^greemnttiits »e 
• enforced by interpositic^ of co«nts : provided Ike seftletneftt 
be fair and reasonable, ^ing «iade wfith the advice and 
consent of those whose consent is Yequisite to 1^ vaiidity 
of the marriage itself, the iigreemeilt borne by tlie<}00traCt 
is of course ki thib case tibelnse l^in^g. 



59^ If a mmot he engigcMlin tnde^ aad contract a debt AmfaioiScon^. 
for goods to carry on his trade^ it ia not bj Eof^sh law |[^^'Jf|^ 
fecoYerabte again&t him, though he thoteby gab hia living s goodin Vrenck 
because he was disabled from contractiDg for any thing but ;„ English jori* 
necessaries ; and dwre was no necessity that he should trade. pro^«»»* 
This decision, however^ is the reirerse of tfie enactment of c^^Jconl i. u 
Uie French code, which proyides, that a minor, being a ^* 
trader or artisan, is not to be restored against engagements dvdCx673, t.^ 
which he has contracted on account of his trade or his art. 

593. Minors may be charged for trespasses and torts: Minonlioand 
they are bound by obligaticms arising from delinquency. J ^ J 310*"*^' 
Tor, although they may he not capable of doing a wilful TV. kq. 1. 2. 5* 
it^ury^ it is sufficient that they are a physical cause of wrong- 
ful damage. In crimes, the mtent only is considered; in 
trespasses, the dami^. For the obligation to make repara^ 
tion of damage arises from natural equity : and punidimenta 
are for example, to deter others. 



Section IV. 

Insanity* 

594. Peksons of non-sane memory, whether idiots, mad- iBcapacKhr ©C 
men or lunatics, as labouring under fatuity, phrensy or hal- madmen. 
lucination, continuous or intermittent, are disabled from 
contracting, ^ 53. while their infirmity subsists. 

For consent, which is essential to a contract or agreement, 
^95. is an act of reason accompanied with deliberation: 2V.£g. 1.2.1. 
and persons void of understanding, whether their faculty of 
reason be suspended, or they be altogether deprived of it, 
are incapable of giving a serious and firm assent: and idiots JkK.S. S(K a. 
and madmen are, for this cause, restrained from all manner ^* * 
of engagements and contracts; because they are unable 
to judge of their own actions.* 

* Fttriosus nullum negodam gerere potest^ quia non intelligit quod 
agit. J&w^3.20. 8. Fark^si .... nulla vokmtoB fsl. Dig. 50. If. 
40. 

' Q3 
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tfdtj of 595. A lunatic, except in his lucid intervals, cannot con^ 

lucid iiiterfAls.. tract. ' But, being insane at times only, he may bind himself 
Sunt, 1. 1&. IS. by an agreement made and act done in an interval of reason 
1.^29. * *^^ intermission of insanity. 

Iii4)uiaition and 596. An inquisition is instituted by courts, on application 
iDterdicUoD. of friends or of a competent public officer, to ascertain and 
T^J^Canu determine the reality and time of the idiotcy and insanity, 
p V^^ % <A ^^^ ^^ ^^ consequent disability. Interdiction^ or sentence 
finding such incapacity, and the appointment of a tutor, 
guardian, or committee, ensue. 

After an inquest, all grants and obligations made by the 
idiot or lunatic are void ; and, as the inquest has relation to 
the disability, his previous acts done since and during his 
.incapacity may thus be avoided and set aside, even during 
his life. For, if a person be found insane by inquisition, his 
committee may avoid his deed by suit in equity, if not at 
law. 
Act! set aside 697- All contracts made, or pretended to have been made, 
o7disabii[t"* ^^ *° insane person, before the interdiction, are void, and 
Toth,OhL5\, ^iU be set aside, if it can be shown that he was insane at 
tsit^^**~" ^^ ^^^ ^^ ^^ contract. For his insanity itself rendered 
him incapable of contracting, independently of the sentence 
of interdiction, which serves only to verify and declare it. 
Star, 1. 10. 13. His acts are void, not only after an inquest which has deter- 
mined his incapacity ; but after the idiotcy or lunacy, when- 
ever it began. Its commencement is for this reason likewise 
inquired. 
Tr. Ef. 1. 2. 2. The acts of a madman, lunatic or idiot, his deeds, grants, 
^* * * ' * or conveyances, unless of record, are void or avoidable ; 
because the disability does not merely discharge and annul 
the contract, but renders it inoperative and invalid. 
Not matters on ^^^^ Matters on record cannot be set aside; being a ju- 
TCcord : bat dicial act taken by a competent court. ,§ 5^. A court of 
relief. law, therefore, will not annul the record : but, without setting 

Fonb, <m Tr, Eq, aside or vacating the act, a court of equity will, in a case of 
contrivance and fraud, consider the opposite party, who has 
taken the conveyance, as trustee ; and will decree a recon-^ 
Teyance to the person preji^diced by the fraud. 
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599. Witii or without an inquisitioB^ rescission may be Pleaofinianity 

. , , . ^ , ' - . not adnutted m 

sustained at the instance of the insane person convalescing, Scotch 
or at that of his heir, upon evidence of the insanity. But it Stair, i. lo. 13« 
is not competent, in the jurisprudence of Scotland, by ex- 
ception or defence. 

The French law likewise does not allow a personal ground and French law. 
of nullity to be opposed by way of exception : and an ac- P. F. 3. 3. 2M. 
tion or suit for rescinding or annulling the contract is held 
requisite. . A time is limited, within which the action must C. C. 1304. 
be brought : and the time runs, in the case of interdiction A recissm^ suit 
for insanity, from the day when the interdiction was with- iix^ted tim^" 
drawn or ceased to have effect. 

600. In the English law the plea may be used defensively, The plea is used 
(or at least the matter may be given in evidence, upon a ge- eb^!^^'" 
neral plea of denial ;) as well as offensively, by a suit at law 

or equity : that is, his representatives and universal succes- 
sors, or privies in blood, as heirs, and privies in representa* 
tion, as executors and administrators, may at the death of a 
person of non-sane memory avoid his deeds : but not parti- 
cular successors, or privies in estate ; nor priviea in tenure, 
as the lord by escheat. 

His acts, done since and during his incapacity, may be 
avoided and set aside, even during his life, at the instance of 
his committee, or on the interposition of the competent Maxhn of Eng- 
public officer. But it is a maxim of the Euglish coqamon ^'^JfJ'u^^to* 
law, that no man of full age can be admitted in any plea to stultify himself; 
stultify and disable himself: because he cannot know, when ^^i- ^^' ^* 
he recovers his memory, what he did when he was of non- a. 
sane memory. In conformity to this rule, the lunatic was ^*' •" i''^' 
not allowed to be a party to a suit for relief against an act 
done during his lunacy : though he might be a party to a 
suit preferred to enforce performance of an agreement en- restrained, 
tered into previous to his lunacy. Under a feeling of the SL Com. «. 19. 
inconveniences of the rule, later opinions have endeavoured 
to restrain it : and evidence of lunacy given in defence has and explained, 
been allowed against a bond. However, in support of the Paw. ContK 
rule, it has been said to be founded on considerations of * * 
public policy, to prevent frauds by removing the temptation 
to the practice of deception by a feigned iAsai^ity. Thi^ i^i 

<J3 
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•ccompliiihed by prohibitiBg everj man from setting aside 
hia owu deliberate acta by stultifying himself; at the same 
time that his heirs after his deaths or his friends while he is 
living, are frimished with the means of availing themselvear 
IV. Eq. 1. 9, t. of the disabiUty, if it be real. In equity, it is held that the 
maxim in question is to be understood of acts done by the 
lunatic in prejudice of others, that he should not be admitted 
to excuse himself on pretence of lunacy ; but not as tp acts 
done by himself, in prejudice of himself: for this can have 
no foundation in reason and natural justice. 
fa certain caseA 6oi . Where a suit is on behalf of a lunatic, not to set asidt 
bemadea^rty ^^ agreement made by him, but to compel the performance 
to a snit. q[ qq^ made with him before he was insane, he ought to be 

1.^ * ^ P^^i because he may recover his understanding, and will 
have the disposal of his estate ; and his committee is but a 
manager for him, accountable to him or his representatives. 
Tr. Eg. 1. 2. 1 jf ot oidy contracts completed by the lunatic while sane will 
Fon6. ib, i. be sustained whether against him or in his behalf : but also 
Jntu «. 12. 1. gy^jj ^g Yfere entered into before, but were not complete at 
the time of die lunacy, vrill be enforced. An act done by a 
capable person is not annulled by insanity supervening.* 
Ko oompensa- 602. When a contract is set aside on the ground of lunacy 
the other side. ^^ idiotcy, repayment of that which has been disbursed in 
C. C, 1312. pursuance of the contract by die other party cannot be ex- 
acted, unless it can be shown to have been productive of 
correspondent benefit to the idiot or lunatic 



Section V. 

Slaves. 

A slave's con- 603. CoNTRACts made by a slave are not null and void, 

toactisunper- ^^^ j^ general imperfect. He is not bound civilly, but 

IHg.4A,t,i4, naturally, by his agreement. No perfect obligadon, nor 

^ ^ consequent action, arises from his engagement : but from 

* Neque ullum oegotium recte gestum postea furor intervemens per-^ 
smit. I»f^. 2.12.1. 



Chai^- xj felatirsf. «si 

hU 4dinqiieOiey it mny* Neither cm b^ owe, nor caa a 5o. ir.32.& 
debt be owing to biWf The obl^ation of another party, 45/3. i.& 15. 
springing from 'bis atipulntion in 9 mutual agreement, whe- 
ther made expressly for himself or for his master, or fellowv 
slave, or dse indefinitely framed, is contracted in regard tq 
his master, nat towards himself: and the master, not diQ 
slave, is the acquirer of a right* All, which belongs to him# 
appertains tot his maater. y 

604. He cannot personally oblige himself by a perfect But it may sap- 
obligation towards Jiis own master, a^y more than towards ^'one! *^*^^*^ 
a. stranger. But, since his agreement or contract induces a Inst. s. 20. $6* 
natural obligation, it may support and uphold an accessqry ^ ^^' ^^' 
one ; which will render it valid and effectual : for the en- 
gagement of a surety in his behalf, whether to a stranger or 

to his master, is good and binding. 

605. His contracts and agreements may be obligatory on Or bind his 
his master, though not upon himself: if he made the agree- JS^ed^ or'ex-^ 
ment by the command, or virith the knowledge and consent, P^^* consent 
of his oHister; or it have come to that master's use and be- J»»»*' 4. 7. fi- 
nest with assent express or presumed. In such case, the 

action is against the master : and the contract is not liable 
to rescission on the mere ground of his general disability. 

606. By concession and indulgence of his master, a slave He miy ba^e 
may be possessor of separate property ; consisting of that ^arp^opmy!" 
which his master has purposely bestowed on him ; or has Inst. 4. 6. 10. Sc 
permitted him to acquke by earnings or parsimony ; or may *j^7' th 1 i4 
he presumed to sanction, being such as would undoubtedly 5, 8, 39, 4fi, if 
be suffered to remain and be retained in part of the slave's 

peculiar, were it made known to his master. By indulgence 
only the property c<»itinues to be separat^ : for the master , , 

of Che slave has power to resume it and withdraw his sanc-> 
liofi. But in the mean time the slave is capable of making and make cod- 
contracts and agreements which shall be binding to the *j^**^^' ^® *^®*^*^. 
extent of his peculiar, though entered into without the 
knowledge of his master, and earning neither to his use por 
benefit. Ttius, if a slave traffic with his peculiar, the en- 
gagements contracted by him in . the course of bis traffic 
affect it as ii fund applicable to their discharge i and are im^ 

Q4 
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to be rescinded and set aside at the instance of his master 

and in virtue of the right of resumption. 

Hindu law as 607. In the Hindu law, as in the Roman' jurisprudence, 

HA D*" * ^\^ye has in general no property exclusively his own; and. 

2. 4. 53—56. his contracts are imperfect^ by reason of his dependence on 

▲boi 9.&i^. ^^ ^''' *°^ controul of a master. But by his master's in- 

dulgence he may have separate and peculiar property : over 

which he has full power. His contracts for the benefit of 

the master^ as for the behoof of the family in the absence of 

the head of it^ are binding on his master. 



Section VI. 

Married Women. 

Ko act can be 608. Among rights arising from marriage, is die husband's 

without concur- P^^er Over the wife, her person and goods: and with it, by 

renceof her ' consequence, his obligation for her debts: and her exemp-r 

us a . xxoa whereby, during marriage, she cm^net bind herself, for 

iStetr, 1. 4. 9.— - - '' 1 , ,. . 

16. debt or any personal ohligatioq. 

He is guardian and protector of her person and goods. 
7r. Iq, 1.2. 6. She is considered to have no will but the will of her hus-i 

band. She can do no act without his concurrence. 
Her contracto 609* The contracts of married women, viewed without 
hUconlcn",' reference to their separate property and to the sanction of 
JUtwl Conu 1. ^^^^ husbands, are absolutely void : and are essentially ni|ll 
in respect of them, of their husbands, and of their heirs and 
representatives. Excepting obligations arising from delict, 
and involuntary engagements, any obligation contracted by 
a married woman, without express consent and authority of 
her husband, is utterly null ; unsusceptible of confirmation 
or corroboration when her disability ceases ; or of ratifica- 
tion, unless by assent subsequent of her husband ; and con- 
C C. 311. sequently, unless so ratified, not binding on the other side^ 

It can support no action in her favour or against her. 
by the French 6 10. By the modem French code, the plea of nullity, 
Mj^voida enot ^gy^^^^ qq ^^ ^^^^ ^f sanction and authority, caouqt b^ 
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opposed to die contract of a married woman by any other C. C. si9. 

person but herself, her husband, or their heirs : (and perhaps 

by third parties.) Hence it is inferred by commentators of Pu i. 5. 6. 4. 

• • P P i *% 9CVT 

that code, that the nullity is relative and not absolute: as ^c 3. 5. 221 &c. 
the opposite party is precluded from pleading it. Iii the 
ancient French jurisprudence this was a controverted point. 

()M. By the English law, a married woman is, in, regard Lbws ▼arycon- 
to her separate estate and goods, capable of disposmg of ^jwer^oTerher 
them , and they are subject to her debts ; though she is not peculiar pro- 
berself liable to a personal decree. I'he Hindu law like- «« f m <• 

Foti^. cm Tr. Ef . 

wise recognises the absolute dommion of a married woman 1. 2. 6 p. 
over ber separate and particular property, except land given ^5^ 473. ' 
to her by ber husband. He has nevertheless power to use •^•w* ^^ 4. 1. 
and consume it in case of distress ; and she is subject to his on'/n^. t, 11. 
controul even in regard to her peculiar and separate pro- ^- 
perty. llie jurisprudence of France, as of Scotland, re- i5.3.&^<awoti' 
stricts her power even over her separate and distinct pro- ^p'^ ^ ^ ^^^ 
perty. §58. She can do no act, but of simple administra- 
tion, ordinary and unimportant, without the sanction of her 
hu3b9nd or of a competent tribunal. 

612. A married woman set over the affairs of the house- Hercontracu, 
hold ; or of the . whole or any portion of her husband's trailed uTiict,' 
business or trade, binds him by the contracts which she bind her hut- 
makes respecting matters committed to her management. 
§ 5^, He is considered to contract through her ministry. 
In this case likewise, as well as in the case of necessaries 
supplied to the wife, there is no rescission at her husband's 

instance or her own, for want of his special and express 
sanction. 

6 1 3. A married woman, carrying on trade openly for her Or henelf ifshe 
own account, distinct and separate from the traffic of her French Uwi ^ 
husband, may, under the French institutions, bind herself by Cout. Far, 236. 
obligations entered into for matters relative to her trade, p ^ ^^^ ^^ 
without his sanction and authority: and subjecting her &c. 

to ^ personal decree. Her contracts and agreements are 
not liable to rescission at his instance asi unauthorized. By 
permitting her to carry on a separate traffic, he has given a 
tacit general sanction to the engagements which she may 
contract in the course and exigences of it. A special per- 
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mission or ratification of each distbet engagement is imne* 
cessary. But' a woman is not considered to be publicly 
trading! who merely vends or deals with wares and merchan- 
dize of her husband's traffic. 



Section VII. 



iug fraud or op- 
pnesaiufi, is a ^ 
ground of rescif • 
•ioB in all cases. 



Apart from 
them, it is con- 
fined to sale, 
&c. 

Dig. 12. 6. 65. 
1. 

P«t&.OM.36. 
C. C. £05S. 

It is evidence, 
rather than the 
substantive 
exception. 



It may be 
pleaded defen- 
MTcly, or be 
the ground of 
a rescissory 
action. 



Lesioru 

6 14. Lesion^ presumptive of imposition or oppression, is 
a ground of rescinding any contract executory or executed, 
§ 1 19. But^ that presumption being rebutted, mere inade- 
quacy of consideration, divested of hardship, deception, or 
mistake, is no reason for setting aside an engagement freely 
contracted. § 123. 

615. Rescission on account of lesion, apart from any other 
evidence and collateral presumption of fraud or oppression, 
is in general restricted, in respect of competent parties, to 
cases of sale, or partition. ^ 120. It is expressly excluded 
in the instance of transaction or compromise of rights and 
claims. 

616. In cases of minority and imbecility, the incompe- 
tency of the party is the main exception : and the lesion is 
properly evidence, rather than a substantive defect of the 
agreement. § 121. Enormous lesion must be clearly shown, 
to set aside a contract made with consent of guardians. 
§574. 

617* The plea of lesion, (as gross inequality in a contract 
entirely reciprocal, and inadequacy of the consideration 
where a full equivalent was implied,) being competent, may 
be either employed defensively, against an executory con- 
tract^ or used as the ground of an action for rescission and 
reduction of the executed contract %nd consequent restitutigi^ 
to entireness. 



Section VIIL 

Forct. 

618. Compulsion by illegal restraint of Hbertj, or by Duress 
intimidatioii of threats and menaces of bodily harm, is duress. ^^ ^^- 1> i« 
It vitiates a contract or obligation extorted. by its means. 
§ 103. 

6l9» Compulsion may be alleged to set aside and avoid is both a defen. 
the extorted contract, both defensively, or by way of reduc- ground of an 
Hon or rescission : and relief will be afforded in equity against action- 
a contract entered into, under duress : whether it consist in ^^ 4, ^^ ^^ 
a wrong use of legal arrest, or in maiaces incited even by ^^w'* ^^'w*- 
flagrant provocation. 

620. Not every degree of force or fear is a good ground It mast be 
of rescission. It must be such as would shake a person of Sk^'intimi- 
ordinary resolution and firmness. § 107. Neither is reduc- datiou* 
tion competent upon awe or reverential fear, arising from ^^' *• ^' 
authority of parents or magistrates; nor upon regular erecu* 
tion of legal process. § 105—106. 



Section IX. 
Fraud. 



621. A.N agreement, contract, or pact, is rendered invalid Fraud is either 
by error or mistake infecting it, attended with fraud or ci>- Jita^f^^^a 
cumventionf by which one of the parties drew the other into ground of » 
the engagement. For he is undoubtedly bound to make J^Uon!*'^ 
restitution for the injury, which he has caused : and accord- HHn. Elm. 
ingly an action for the redress of the wrong will lie at law j p^.^TnEf. 
and the fraud may be assigned in equity as a reason for not 1. «• 8. y. 
completing such a contract being an executory one, uid for 
rescinding one that is executed. 
The plea of fmud and circumveniion la competent by Stair,4i.4AtL 



CircoinveDtion 
explained. 

Stair, 1. 9. 9. 



The fraud 
must have 
tended to 
induce the 
contract. 

Path. OhL 31. 
Ev. on Path* ib. 
Tr, Eq, 1. 3. 8. 

.No rescission 
fqr it, if pro- 
ceedhig from 
a stranger. 

Fonb. <m Tr, Eq, 
1. «. 8. c. 
Paih. ObL S2. 



Fraad cannot 
be pleaded by 
the defrauder. 
TV. £g. 1.2.1^ 



Limit of lime 
for the action. 
C.C.1304. 
Cod. 2. 21. 8. 

& 53. r. 
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exception^ as a defence ; or by reduction, as the ground of 
a rescissory action. 

6^2. Circumvention is the act of fraud| through which a 
person is by deceit induced to enter into an obligation. It 
must be the cause of the obligation^ and unknown to the 
party induced by it. For he, who knows the snare, cannot 
be said to be ensnared : and, though deceit were employed, 
yet, if it be not the, cause of the obligation, it infers not 
circumvention. If error or mistake, which gives cause to 
the contract, be induced by endeavour, contrivance, or mar 
chination of any other person than the party erring or mis« 
taken, it is circumvention. 

623. That fraud only, which induced or tended to induce 
the contract, can furnish ground for impeachment of it. Any 
other fraud merely entitles the party to reparation in damaged 
for the injury sustained. 

Not every surprise, but such as is accompanied with fraud 
or circumvention, will avoid a deed and annul a contract. 

69,4. If the fraud proceed altogether from a stranger 
without privity or participation of either contracting party^ 
it is a mistake or error only, as the parties are affected and 
influenced, and is to be governed by the rules concerning 
misapprehension arising from error and mistake. A distinct 
action may be maintained against the fraudulent stranger for 
the Jkmage, which one of the parties sustains by his mis» 
representation or deceits 

625. A contract, vitiated by the fraud of one of the par* 
ties to it, is irrevocable nevertheless on the part of him^^ 
who committed the fraud. His demand, requiring a nullity 
of it, is scandalous ; or requiring restitution of what was 
really paid by him, is inadmissible : because he has commit- 
ted iniquity. But, if the demand of rescission proceed from 
the other party, the court upon interposing in his favour viriU 
insist that equity be by him done, repaying what was re- 
ceived or what is in equity due. 

626. The rescissory action, or demand requiring a nullitf 
of the contract, is limited by the modem code of French 
law, to ten years reckoned from the time when the fraud, os 
error induced by it, was discoy^ered. r By the Roman la'w^ 
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the limit of the action was shorter, 'being confined to two i Harm, s. 
years from the commission of the fraud; and, by a later $^^^~'^^* 
imperial constitution, to four years. But the exception or 
defensive plea was perpetual. 

. In other systems of jurisprudence, which do not restrict a NewL Coru. St. 
definite time for the demand of rescission, an application to a 
court to set aside an executed contract, must be made within 
a reasonable time. The party is not to lie by, and specu- 
late upon events, after he is apprised of the grounds of re- 
scission. But, so long as he is ignorant of the fact, there is 
no presumption of his acquiescence. Nor, in the case of an 
executory contract, is the defensive plea and exception lost 
by prolonged silence, before the execution is demanded. 
* 627* Fraud must be proved.* It is not to be presumed, proof is requi. 
I But the evidence of it may be circumstantial. § 1 15. It "^^* 
f may be Apparent from the value and subject of the bargain, ^^' **' ^* ^^ 
> or inferred from the circumstances and condition of the par- Tr.^. i. s.8. 
[ ties; or collected from the collusive nature of the transaction ^* * * 
and agreement. 

628. A contract is set aside as fraudulent, upon the Actual impo^ 
ground of actual imposition arising from a sufrgestion of '*^^^°* 
falsehood or suppression of truth. 1 nus a pnor mortgagee 
may lose his priority against a subsequent purchaser by a 
fraudulent suppression or a misrepresentation of the truth. 
So, where a person obtains a deed or other instrument for 
one purpose, and misusing it, applies it to another, a court 
will give relief. 

629- Where exorbitancy of terms is attempted to be CoTert, 
colored : as by a sale of goods covering inadequacy of the ^5*^"** 
consideration, or concealing the insufficiency of the sum of tenns. 
frimished ; the frtiud is apparent from the value and subject ^^^ ^^^'^ '^* 
of the bargain; and the contract will be set aside, upon 
payment of the amount for which the goods were sold. In 
other cases likewise, gross inadequacy and enormous inequa- 
lity, being manifest, are received as evidence of fraud appa- 
rent in the bai^ain : which accordingly is set aside for such 
iesiofu § 120. 

* Dolum Qx indiciis perspicuis prsbari convenic Cod, fi. 91. 6. 
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Dealings 630* Dealings between guardian and ward dbortlj after 

dfan tud wMd / attaining majority^ and before accouato have been rendered, 
&c '/ are subject to much suspicion, on account of the inflve&ce 

PoSt^' I f^^V^^^^^y acquired, and authority possessed, in that rel»- 
1. s. a. / tion ; by the abuse of which, and impnqper exercise of it, 
I the ward may be kd into acts very detrimental to htm. A 
I gratuitous contract, or voluntary conveyance and gift on pre- 
tence of reward, to a guardian or trustee in nature of a guar- 
dian, will be set aside upon principles of public policy ; and 
so will a covenant to grant a general release* 

Similar relief is extended to other ca^es, where a similar 
influence appears to be exerted ; though the parties stand 
not in the precise rdation of guardian and ward: and slen- 
der evidence of fraud and machination wiU raise a presump- 
tion of circumvention in such instances; ais in diat of cos^ 
tracts between parent and child; in which l&ewise the exer* 
cise of influence and authority is presumable. 
Between 631. One, who bargains in a matter of advantage with a 

^Jent^'ic!"* person placing confidence in him, is bound* to Aom that a 
IfewLCmu, 31. ^^ ^^^ ^^ ^'^^^ nuide of that confidence, Elae the bargain 
will be set aside, on the ground of the relative situation of 
' the parties. Thus, in contracts between attorney and client 
for the sale or purchase of property, the client may be pre^ 
sumed to require professional assistance ; and it is incum* 
bent on the atUmiey to give all reasonable advice to his 
client against himself, as against a third person. Unkas 
this have manifestly been done by him, die contract will be 
fath, Voti. rescinded. Neither will an attorney be permitted to receive 
^W m H^4 gratuities from his client, beyond his hit remuneratioB for 

jr. i*. 9. *• 171. <• • 1 • 

professional services. 
Agent for ' / ^3%. Whoever undertakes to act for another in any mud* 
another acting / ^^ jg ^^t to act lu the Same matter fiwr himsdf. Thns a 

for himself. / „ , , »» . 

Ntwi Cont, 3% ^^^^^ ^ ^"^ cannot purchase the trust estate. He u nol 
T to gain an advantage by being likewise the person to buy : 
I and, without proof of fraud, or unfiiimeas practised, car ad* 
/ vantage gained, his purchase will be set aside on the grcmnd 
, of his relative situation with respect to the subject matter of 
the contract : or, if he have resold the property, he will be 



deemed to have disposed of it in the character of trustee, 
and must account for the profit arising on the resale. 

For the like reason, an assignee being trustee for the 
benefit of die creditors, and of the bankrupt or insolvent 
debtor, cannot purchase the bankrupt's estate : nor the com- C. c. 159€. 
missioner, nor the solicitor. 

Nor can a guardian purchase the goods of his ward ; nor 
a public officer property sold through bis ministry ; nor the 
manager of a community, the goods of that community. 
' A trustee or particular agent is 4DK>t allowed to raise in JWfr. on TV. £f. 
hiihself an interest opposite to that of the person for whom ^' ^* ^* *** 
he is trustee or agent. 

0d3« Whatever is done by a debtor to defeat his creditors Defeating of 
is void. § 134- Neither a testamentary disposition, nor a "* /?°"* 
gtatukouiB settlement and grant in lifetime, whether the sub- Enk, i. i. 
ject be moveable or immoveable, reid or personal, can be ^^~^^* 
held valid against just creditors, being made during insoL- 
vency ; that is, when die granter had not at the time of the 
grant sufficient funds for the payment of his lawful creditors 
onerous and gratuitoos. A contract foor a valuaUe conaide- Dig, 4f.B.>. 
ration, but inadequate as not equivalent, has been adjudged 
void, a^ made in fraud of creditors. Such fraudul^it devises, 
grants ami contracts, may be set aside upon challenge of 
just creditors : or the grantee may be held liable to the ex- 
tent of die value of the grant. 

654. A volnntary conveyance is consideped, with respect Voluntaiy 
to a subsequent purchaser, as fraudulent and null. It is j^^r^^d^" 
i>€»dered void by the subsequent purchase for a valuable sabsequent 
««ffld««tio«, tbouf^ «> «c««al frwid be .h<«m m that vo- ^"^^J^ ■ ^ 
luntary grant ; nor msolvency of the granter at the tmie ; and Domat, % lo. 
aftdiough die buyer had notice of it. But the purchase must ]^-^'^ q^^ ^4 
be a fidr one: and notice, connected with inadequacy of 
consideration or other facts impeaching the fairness of it, 
may serve to preclude the buyer, as dishonest and fra|idu<- 
lent, from avoiding the precedent voluntary conveyance. 

635. Grants, which want even a good <»r meritorious con*- A grant for a 
sideration for their support, are concluded to be fraudulent ™ ^"els gwd 
fiom the mere circumstance of dieir being purely voluntary, if no fraud 
But one; that is made for a tmritoriom consideration by a ^^^^' « 
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person not indebted at the time^ is valid, if there be no par** 
ticular evidence or badge of fraud. But, if any mark of col- 
lusion, or intent to deceive or defraud subsequent creditors, 
appear, this will make the voluntary grant void, however 
good or meriiorious the consideration may be. 

6.S6. Counter'UtterSy or private and secret agreements, 
derogating from ostensible articles and authentic contracts, 
have no effect in respect of the interests. of third persons : 
for that would be contrary to good morals and public policy. 
Though the fraud do not respect an article expressly stipu- 
lated, yet, if it mislead a contracting party on the subject of 
the contract, it will be a ground of setting aside the agree- 
ment, as affecting him. The private stipulation, if at all 
valid, can have operation and effect only between the parties 
privy to it. But a secret agreement, in breach of the faith 
on which the terms of an open and ostensible contract are 
settled, is a fraud ; which neither lapse of time, nor subse- 
quent ratification, can cure.. It shall neither lessen nor in- 
fringe the open agreement. 

Mere concealment does not suffice to annul the act. But, 
if a party to the open agreement be deceived, there is fraud; 
and the secret stipulation is void. It will be no objection to 
relief, that the person seeking it was a party to the decep- 
tion and fraud. § 625. He will nevertheless be allowed to 
avoid and set aside his own act. The underhand agreement 
is so mfected by the fraud and vitiated by it, that it binds 
none of the parties. 

The rule has been most fi^uently applied to secret and 
private agreements in fraud of open and authentic marriage 
contracts: and, publicity of marriage-settlements being 
requisite in French jurisprudence, every private agreement, 
whether prior or subsequent, or derogating from the open 
and ostensible contract, or adding to it, is deemed cmmter-^ 
letter. 

The principle of the rule, in other respects, extends to 
every sort of contract. §§ 129 — 132 — 13S. 

637* Fraud, which vitiates a contract, is relevant against 
successors under a~smgi|lar title : though they be not parti- 
cipant nor conscious of the fraud, when making the acquis!- 



Chav. X.] MtaUb^ «4i 

tion, unlQ9s it be by purchase for an onerous and equivalent 
cause ; that is, for a valuable consideration. 

638. A purchase, made ¥^ith notice of a prior right in Purcliase 
another, is a fraud upon the precedent purchaser; but made ^ a prior right 
without notice either express or presumptive, upon a valu- <^'®*!^*^;*'*. , 

' .. . . : . / . . , . . . equitable title. 

able consideration, it raises a title m equity ; which may be ^^^ ^^ ^ 
protected by purchase of a legal estate anterior to the inter- Tr. Eq, 3. s. 
mediate one. The third incumbrance, being united to the j^^ ^^^ 
first, justles out the second and has satisfaction before it* 
For a title in equity does not prevail sigainst law and equity 
conjoined. 

The jurisprudence relative.to this point is confined how^ 
ever to countries where the jurisdiction of law and equity is 
administered in different courts creating different kin^s of 
rights ip estates ; legal and equitable. 



Section X. 
Death-Bed. 

039* A DYING man, possessing nevertheless his reason Disease some- 

s invali- 
) grants. 



unimpaired, and consequently a sound disposing mind, is ^ates!"^"'*' 
not disabled from giving a serious and deliberate consent, 
and thus makmg a valid agreement and contract. The ju- 
risprudence of different countries does, however, in certain 
cases, invalidate and set aside the voluntary and gratuitous 
contracts of a person conscious of imminent danger of life. 

640. The gift made by a man, who is aware of his api- Grahts in con- 
proaching decease, must be considered to be made by him /eat^i^are^re- 
in contemplation of death ; and differs in form, rather than ▼o^ble. 
in substance, from a testamentary disposition. He does ^^f'tg^'Jl* 
not, as m a simple donation, prefer the donatary to himself; Puf. 4. 10. 9« 
but to every one but himself; in respect of that which he 
€an no longer retain.* It is, therefore, revocable ; and may 



* Mortis causi donatio est cam magis se quis velit habere, quiUa. 
•um, cai dona$ ; ma^squ^ «um, cui donat, quam hared^m taam, IfV^ 
». r. 1, 
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'he rescinded by him in die interval preceding his derail ; 

and revocation is* presumed in the case of his recovery and 

escape from apprehended death ; unless the presumption 

be rebutted by confirmation either tacil? or express. 

Conscioasness &U. If Hie giver's preference of Hie donatary heikffe his 

pwchide Xo-°* ^^^^ ^ presumptive successor only, and not before himself 

lute grant. be manifest or sufficiently indicated, the dct i» reviocable 

undter an implied power of revocation, Hiougb not a^MraHy 

expressed. But the conscionsness of approaching peril d^s 

not preclude a valid gift and simple donatioii, if Ae give^ 

Path, Don, 1.1, intend an absolute preference of the donatary. Thos a 

P F 3 9 l'i9 

soldier before a battle, a man about to utli^i^o a^haa^slNious 

surreal operation, a woman towaidis the cfose* of heir preg'- 

nancy, may enter int<^ an agreement or contract as V^^eli gra^ 

tuitous as onerous, wiHiont relation t^ the appi^ended 

danger. 

A death-bed gift 64^. By the French laws, a gift, made by a person af- 

i» void in French flicted with a mortal distemper prognosticating his speedy 

Path. D<m. 1. 1. demise, was considered to be a testamentary donation, and 

Ord. 1731. $ 4. as such rescinded and ailnalled, for want of the formalities 

& 151. * P^ ^ testament and by the provision of an express (H*dinance. 

The modem civil code is silent on* tbe- question : but oom^ 

mentatord of it contend Hitft the ancient rule holds good« 

A grant by a 645. Under imperial constitutions in the Roman hm, a 

criminal is in ^fj- xD&de bv a crimiuaL after the commission of a erima 

fraud of con- ^ , .. 

fiscation. trhich' has rendered him liable to forfeiture, is invalid; if his 

I>ig, 39.' 5. 15. condemnation ensue. The gift is considered to be in fraud 
Bi. Comi 4. 29. ^^ t^ confiscation. By the English la^ likewise, forfeiture 
of lands has relation to the time of the feet committed : but 
not &e forfeiture of goods and chattels ;< which has no re- 
trospective eflFect beyond the time of conviction. Yet if 
these be collusively parted with^ to- cbrfraiwd' the erown, the 
alienation will be set aside as frauduifsnt and covenous. 
Voluntary dis- ^^^' '^^^^ jurisprudenee of ScoCland a teeFtamentary din- 
position of land position of land, gratuitous deeds^ and even those which are 

on death-bed is '^ , i ,, . , i , j 

void in Scotch oncrous but voluntary, (being such as the granter lay under 

^Stalr 3 4 27 ^^ antecedent legal , obligation to make,) are not effectual 

&4.S0.37— ' against heirs, but null, and subject to rescis^on at their 

^ffe, 3. 8. 95. "^^tance, if made on death-bed, (that is, after contracting the 
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.malady which tenninates in deadly) to their prgudice^ as 
affecting the immovable heritage. By this jule, a disposi- 
tion of land« or any movable obligation^ by which .the ^im- . 
movable heritage may be affected, is annulled : but not a 
^isposiUcn of other movables. The act is voidable rather 
than void: for the plea of death-bed is not competent by 
way oitxception or defence, but of reduction and rescission. 

'64^. By the Hindu law, a gift or gratuitous contract, An^gifttlurmg 
noade by a person afflicted with an incurable dbtemper, is ^^"^^ ^^^ ^ 
void. His equanimity being disturbed, he does not possess Hinau Uve. 
ithe self-control requisite to a valid act and legal disposal ^^j)f^^\ 
.of lus ^prc^erty. 53 & 54. 

646. If a deed be obtained from a man at the point of A ^aat on 
death, when he cannot be supposed to have a mind adequate yofdable^o? 
to die business presented to him for his assent, and may the presumptive 
more easily be imposed upon, the act is set aside at equity "" * 1 « 3 
in English courts upon the ground of fraud apparent fropi i^iiwL Conu ti. 
the Goaditi0n of the party. § 627« 

647* To preclude the exercise of an undue influence, for Contracts ob- 
which the relative situation of the parties might giv^ room, {^*dants^onhe 
the civil code, confirming the former junfiprudence, has 4n sick are so. 
France annulled donations and legacies to physicians^ sur- ^' ^* ^^' 
geoQs, or other medical attendants of a sick person, made Dj^/do. 13.& 
by him in their favour during the ,malady of which he 4ies ; ^^ ^^* ^* ^* 
and e&ceeding a reasoni^ble remuneration for their atten- 
dance. The ftoman law in like manner pronounced the 
jr^scission .even of an onerous contract obtained in such cir*- 
4et|ms|tances. 



'Section XI. 
Incapacity. 



i548. If ft man be redtusjed by age or disease to a state of Imbecility is « 
mental debility, which, though short of lunacy^ renders htpi ^ntlng'a^^ 
unequal to the management of his affairs, a court will, in guardian -, 
respect of his infirmities, appoint a guardian to act for him ^^'^ Tr.Eq, 
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Insensibility 
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ness. 
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Beiiriam and 
phrensy* 



in managing his property, to answer for him and to do such 
acts as his interest or the rights of others require. 

This middle course between interdiction or commission 
of lunacy, and entire liberty of self-government, is known 
both to the English and French jurisprudence. In rejecting 
a demand of judicial interdiction, a court will nominate an 
adviser or council to a person of weak intellect, and restrict 
such person from borrowing money or receiving movables, 
or aliening and burdening immovable property, from suing, 
pleading, giving discharges and making compromises with- 
out aid and advice of the adviser and council so nominated. 
Any such acts, afterwards done by him without concurrence 
of his appointed adviser, are null : or rather are voidable 
and subject to rescission. 

In the jurisprudence of Scotland, interdiction, disabling 
persons of facile disposition from granting prejudicial deeds 
without consent of interdictors, is analogous to that restric- 
tion on account of mental debility.. §5B0. But the acts 
of such persons are valid ; sulijecl however to redaction if 
they appear to have been overreached ; but effectual if the 
contract be onerous, or the agreement rational. 

649* Drunkenness, though it be a sort of insanity for the 
time, yet as it is of a man's own procuring, does not dero- 
gate from his agreements, nor is of itself a ground of re- 
scindmg his contract whether respecting his land or goods 
or other matters concerning him. But, if he were so drunk 
that he knew not what he did, being utterly deprived of the 
use of his understanding, such incapacity may be given in 
evidence at law as a defence upon a plea of deivial; or may 
be a ground for relief in equity on account of fraud, if ad- 
vantage be taken of him in that situation. § 64. 

650. Delirium, phrensy and any other temporary suspen- 
sion of reason and understanding, renders the delirious or 
phrenetic person incapable of giving a true and valid con- 
sent ; and is a ground therefore of setting aside as null any 
agreement alleged to have been entered into, if the depriva- 
tion of reason be shown. § 53. 8c 62. 



Chap. X.] 3|ncomp(tenqf« «« 

Section XII. 
Incompetency* 

6.51. When the act of a guardiaD^ curator, or administerer Acts of Me «x. 
of another's goods or affairs, exceeds his power; or when ^^"^"j^ 
that of an agent or mandatary passes the limits of his comr scinded. 
mission or mandate ; *the agreement or contract so made by ^^ ?QaJ^ 
liim is void, unless ratified and confirmed by the person on 
Avhose behalf it was made, when capable of confirming it. 
Else it will be rescmded and set aside. 

A person acting for another exceeds the bounds., of his 
authority, if the thing done by him differs from that which 
lie is authorized to do ; and an agent passes the limits of his 
commission, if he does the act appointed upon terms less Paik, Obi 
advantageous than those prescribed. But, if compensation ^''""''®- 
can be made and indemnification be accordingly offered, or * 
if the terms be more advantageous than those enjoined, the 
principal is bound to ratify the agreement. 

652, An agent constituted so for a particular purpose, General and 
and under a limited and circumscribed power, cannot bind S* r*^"'"^!?"* 
the principal by any act exceeding his authority^ But the 3 ^^ ^^ 737, 
principal is bound by the acts of a general agent or factor 
employed by him, while acting within the . scope of the 
employment. The contract or agreement made by the agent, 
general or particular^ in name or on the pfirt or behalf of the PoOu Obi. 79. 
principal, is obligatory on the employer, if it do not exceed 
the power with which he was ostensibly invested. 

Secret or private instructions are of no avail. His devia- Private instnu;- 
. tion from them may give a right of acdoa against himself; ^ij"* ""^ ****°~ 
> but could not exonerate the employer in respect of the third 
party with whom he contracted conformably with his appa- 
rent authority. 

€53. Acts done after the expiration of the; power, com- Actsdoneafter 
mission or authority,, whether by revocation or. death, are revocation of 

., , «!*•/<, 1 • 1 the power void 

void unless confirmed and ratified by the party interested if there be 
.and concerned: and will be set aside or rescinded at his "^^^* 

Patfc.OW.80. 



instance. He is, however, liable to the other party, as 
bound to ratify the contract, if the agreement be ' made 
without notice of the revocation. 
And after death 654. It has been a question whether the successor is in 
PocJLOM 81 '^^^ manner bound to confirm the engagement of the agent 
Eo. on Poth, entered into after the termination of his commission bj 
pI F. s. 13. 4. ^^^ ^^ ^ «eiDploy€r, but before aotice of it The sue- 
Dif. 17.1. 96. •cessorcaimot, lu>we^r, be held bound by an obligation to 
^which there is no astsent of himself «r his juredecessor. A 
person caaoot be copAsidored to coobract by the ministry of 
au^faer engi^gin^ ia his name after his decease. The con- 
tract liierefore is >subject to be. rescinded at the instance of 
the successor. But the mandatary ia ^entitled to be indeni- 
wfied and borne harmless. 



CHAPTER XI. 
Stevoeatiim and Retractation* 

lUtiwdsHon 655. jVo Man is allowed to i^hange liis resolves, to. the 
""^^^^ frejudice of another.* If he be hawi by a deliberate de- 
tire, daration of will, and if a rigltf be aoquined io anc^bei:, he is 
Dig. 50. 17.75. held to acknowledge 'or renounce die whok. Bult, so bqg 
)a6 nutters are entire aad no fMorsoa fOEejudioed by his chaage 
of mind, he may iwoaM iiis .reaolves : us in Ihe tastance of a 
will or testament, or .of a debt dae in tfie alternative. In 
regard to voluntary aad-afifaitrary matters ibeB, a person may 
alter his i^aolves tot the Jbetter. 
¥itf. 1. «. 6. If the dedaration of 'WiU has confemed no right on another 
party, the pemon who naide (the declaration^may recant it, 
and retract, wbeneivier he »GeB proper : but jM)t ao, if bks 
change of mind WKinld be jdetiiraental to the odier .pasty. 

A purely voluntary agreement, unsupported by italuaUe 
or meritorious consideratioB, may be revdted, so long as.it 
ramnas unfiilfiUed: aance its iperfermanoe will not^ha-ca- 

*9lsaM{ie«estaiiaare^(»liUaBiia4tfri«8ii9«iiaau 2%.0«. If.l^. 



forieAm law atKl equity^ nor damages awaydetiy bo ddtti* 
fiftent nolp iuysafy being sustahiBd. ^i>l, 92. 

A& unlawftfl engagemest may be and oi^^: to be re- 
canted : and the revocation of it is therefore effecting 99 
ioikg«8 it is on^xecuted. 1 79^ 

656. A tesfoment confers no right on an^ person, so lonp ReTocatloa ofc 
as the testator is alive. He may revoke it thei^dbre, &vea ^ 

though df derbgatory daiMr declaring any flbtuve wiU skid Gim,t.s.i9, 
tesfamefit invalid harve been inserted. TTie cbrogatory clause ^^- ^ ?^ 
is annulled and rendered useless by a» express' Revocation of ss. si. s. 
it: such express reTocstion beiBg^ according to the juris- 
lATUdence of sdMi^ cottUtries, eonettdered requfske to ils 
annulment. 

A subsequent alienation or disposition of the property Ademption of ' 
inconsistent with a vtrill and testament is a presumed revo- ^^^^y* 
cation of the will, and ademption of the legacy or devise. 
Subsequent legitimate issue likewise implies revocation of a Fmb.an Tr.Eq. 
will made during celibacy. Whether ademption is likewise ^' ^- *• ^* ^' 
implied in the cUse of one made after marriage and before 
the birth of the issue, has been a disputed point in English 
juri^pudince. 

By the Civil law even a gift m«de in life-titne by a perMM cod, 8. 56. s. 
who had no issue at the time, whatever may be the amoun^;^ c^^c 96o%^' 
HbA whether remunenMXNy, mitual^ or purely gralaitous^ is Poth\ Don. ^ i. 
tevoked by mere operation of law, on tie birth of legitimate ^"^* 
offspring even posthumous and although conceived before 
the doniitiott ; and on the reappearance of a missing son or 
descendMt supposed to be dead. A materia alteration ht 
CH-cumstaaices and situation will in like manner revoke a 
testan^entary donation. Thus a man, having only female I- Nottingham, 
issue, devised his estate to his da&gbter; and afterwards 
had a son : the birth of male issue revoked the will. 

657. By the Roman law, which is on this pomt followed Revocation of 
in Ae jurisprudence of France, donations, though perfected fij/?*^ mgrati- 
Iry delivery, are revocable for gross ingratitude, manifested Corf. 8.56.10. 
hj an attempt on the life of the giver, or by personal violence ^' ^' ^^^' 
and insult, or serious injury done to him. 

658. Strong preeumption of feilure on the oiber side in ^^bnttecoitiitof 
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probable failure pefformance of a mutual contract is ground for demanding 
part. rescission of the contract or security for its fulfilment. §466* 

Cod, Com. 346. Thus bankruptcy is ground for such a demand in a case of 

assurance. 
Anonerooicon- Q5Q, An onerous contract for a just equivalent operates 
gratuitoas one. ^® revocation of a prior gratuitous grant of the same pro- 
perty. §634. 
Benefit of com- 660. The Roman law likewise indulged to every one, 
peteooe. ^j^^ j^-^ himself under a gratuitous obligation, the benefU 

&50. iV.'js/ ^/ ^ competence (beneficium competentUK) ; by which he 
link. 3. 3. 89. might retain for himself so much as was necessary for hia 
subsistence, if, previous to the fulfilment of the obligation, 
he happened to be reduced to indigence. 



CHAPTER XIL 

Loss and Extinction oftlte Subject, 

Extinction of 66 1 . W^HEN the subject matter of an obligation is a certain 

sofves the oblil ^od determinate thing, an individual object or specified 

gation. article, the total extinction of the thing due, itj^ loss, its 

D^,45. 1. 33. exception from all dealing and traffic, or its becoming nQ 

Path, OhL longer susceptible of being the subject of the engagement 

ct cTiloi. between the parties, induces the dissolution and extinguish-* 

ment of the obligation; (for there can be no obligation 

when there is no subject of it:) provided the loss, or de-? 

struction, or other change preventing its fulfilment, happen 

without the act or neglect of the debtor ; and before he i^ 

in default ; or after he has ceased to be so. 

Unless the pnrty 66(2. But, if the loss, or destruction, or circumstance 

default^"*^ *"* preventing a special performance, arise from his act, or from 

Poth. ObL his negligence, or happen wl^ile he is in default, the obliga** 

1W^~45^ 1 91 ^^^ ^^^ ^^ specific thing is converted into one for its 

3. value : and is binding on the sureties and co-^debtors of thf 

obligor. 
£se«ptionwfaen • 663. - Even -while the debtor is in defaultj if be be noJt bjr 



liift oUigation lidide for acddeDta, it is extinguished bj the t^^'t^ » "o 1*^- 
less of tlM thing tn^ a case where the kiss would have eq^oaUy 
hapt>ened hadthe thing been delivered to the creditor qdIua 664^668. 
demwid. CC-^***- 

664. The risk of the loss rests with the debtor when he Cases of liabi- 
has specially charged himself with casualties either in gene- '*^* ^, , ^^^ 
ral, or of the particular sort, by an eispress clause m his ComythS.o.x. 
engagement : or is so by the nature of his contract ; as a ^' 
common carrier by land or by waiter, in cases not happening 

from the act of God or of public enemies : or is so by the C. C. 1302. 
delict from which bis debt and obligation arose* Thus, in ' 
the case of violent or fraudulent occupation, the delinquent 
is answerable for the loss in whatever manner it may take 
place; and is in default from the time of the taking without 
the necessity of a demand. 

665. Where &d debtor is not liable for the loss, he is Ccssjotiof 
nevertheless so fiir held bound by his obligation as to be "^ ^' 

• ,. , , , ,...., ? •• 'J Path. W'^70f 

obliged to cede to the creditor his right and title to mdem-p q, c. i3Q$. 
nifiqation and aid his action for redress and remedy. 

666. If the loss or extinction of the thing be not total, Partial loss. 
the obligation subsists and takes effect as to the residue. P<;<^- OhL 
For examfde, the rest of a herd or flock ; the hide of a dead 

animal ; the remains of a demolished edifice ; matters ac- 
cessory to the specific thing. 

667. An alternative obligation is not wholly dissolved by Alternative ob- 
the loss and destruction of either of the subjects. § 252. "g^j;;;"^''''"'' 
The engagement is converted into a single and peremptory poth.ObL 657. 
one. For so long as any one of tiie things due in the alter- 
native remains, that continues due and suffices for a subject 

of obligation. If all be lost or destroyed, the obligation is 
extinguished in like manner as a single and absolute one. 
^ 253. * 

66s. Extinguishment of obligatiop by extinction of the Loss of fungibte 
subject cannot take place in regard to fungible articles and no"the cwi-^** 
indeterminate .things. The obligation is general : § 258. tract. 
and the kind is not extinct. If it be confined to specific '*?*'»• ^{^ 

... 658 — o59. 

things though of a fungible nature, by terms restnctive and 
m>t merely demonstrative, it may be dissolved by th^ir loss: 
as com in a granary, wine in a cellar, specifically di|e sMPbd 

s 
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not simply indicated for selection. A general obligation 
continues to be in force, so long as any one of the things 
which can be furnished in fulfilment of it remains. § 26 1. 



CHAPTER XIII. 



Beoeueof a 
party diwiolvei 
'not the oou- 
trttct: 

Fifth. ObL 673. 
Cod. 9k 38. 13. 



unless it be 
persoa«il. 

Foth, ObU 
474-675. 
Pvf, 6. 11. 1«. 



Not adjodged 
damages. 

lb, 4['Ev.m 
Pptft. [638.] b. 



Laws differ 
concerning 
reparation of 
* injury. 

Potk. ib. 
Dig, 13. 1. 9. 
& 47. 10. 13. 



Decease of Parties. 

669. Xhe death of either or of both of the contracting par* 
ties does not necessarily extinguish obligations. In general^ 
engagements bind representatives, §51. or, if there be no 
representative, they bind the estate of the deceased, or va- 
cant succession, vtrhich in this respect sustains his part. 
§ 46. 

670. But engagements, the object of which was some- 
thing personal to the party, cease and are extinguished bj 
his death : as personal service and attendance. For the 
execution of a purely personal engagement is by death' ren- 
dered naturally impossible : and an obligation ceases with 
its object and purpose. 

671. However, damages, which have been adjudged for 
the breach of such an engagement, do pass to the represen- 
tatives, accruing as a right to those of the creditor, and 
devolving as a debt on those of the debtor : and the repre- 
sentatives of a deceased creditor may sustain an action for 
the non-performance in his lifetime of an agreement per* 
sonal to himself. 

672. Obligations arising from delict, except theft, or such 
furtive acts as were subjects of an action for the recovery 
of stolen property, were extinguished, according to the Ro- 
man law, by the death of the delinquent ; and did not affect 
the heirs of the offender ;* unless perhaps to the extent of 
the benefit derived to the estate or succession from the de- 
lict. The French jurisprudence, following in this respect 
the Canon law, held the heirs bound for the reparation of the 



* Injuiiarum actio neqne heredi, neque in heredem, datur. JXg. 47. 
10. 18. • . 
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injury, and answerable for damages, though no action had 
been commenced. In the jurisprudence of Scotland, like- Enk.S. 1. 1^ 
wii^e, if the delbquent should die, an action of damages lies 
against his heir or representatives : for, though penalties are 
not transmissible against a delinquent's heirs., yet, as the 
reparation of damages is grounded on an obligation merely 
civil, the heir of the person bound must be. subjected to it. 
In the English law, the representatives of the deceased of- Ld, MantfUld, 
fender are chargeable in every case, wherein the thmg, on £^J^^„\)^, 
which the offence was committed, has a price or set value : [659.] 
but, where the action is only for damages in satisfaction of 
the injury done, then the representatives are not liable. If 
the injury be of such sort, that the offender can acquire no 
gain, at the sufferer's expense, damages are the only repara- 
tion : and in this case the offence dies with the offender. 
But, where property is acquired by the wrong, the action for 
the value survives ; and the assets should be held answer- 
able. 

673. In the Roman law, and jurisprudence founded on it. And tnuismit. 
if reparation of injuries be liot claimed in his life-time by the "lahn to ^ 
person injured, he is presumed to have forgiven the injury. succesMn. 
But, if once an action be commenced by him, it passes to p^j^q\]%11' 
his successors. In the English law the representative has a 
right to a reparation, if the deceased's estate has been dam- 
nified and the wrong remains unredressed at the time of his Toller, 
death. But the representative has no right of action for an f^^ ^^' 
injury done to the person. 
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